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Court of Appeals of the District of Columbia 


Xo. 4GG4. 

News Publishing Company, Appellant, 


David II. Blair, Commissioner, &e. 


In the Court of Appeals of the District of Columbia. 
'Tax Appeal Docket, No. —. 

News Publishing Company, Petitioner, 


David II. Blair, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review. 

To the Court of Appeals of the District of Columbia: 

Your petitioner, News Publishing Company, of Wheel¬ 
ing, County of Ohio, State of West Virginia, respectfully 
represents: 

That on October 14, 192.), in the manner prescribed by 
law, it tiled its appeal to the United States Board of Tax 
Appeals praying relief from alleged deficiencies in Fed¬ 
eral taxes for the years 1918 and 1919 in the respective 
amounts of $11,114.(52 and $8,072.29, as asserted by re¬ 
spondent in his sixty day letter mailed to petitioner on Au¬ 
gust 15, 1925. 

2 That such proceedings were had before said Board 

that on the Gth day of May, 1927, the Board promul¬ 
gated its findings of fact and decision denying the relief 
prayed by petitioner in said appeal and on May 11, 1927, 
issued its order re-affirming the deficiencies in taxes as¬ 
serted by respondent. 

1—4464a 
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.NEWS Pt DUSIIIXG CO. VS. 

Tlml on ll,o 2011, day of October, 1027, vonr petitioner 
purs, m nl f„ Soct,on 1001 et so.,, of tin* Revenue Act of 
l.U), "Sivy notice to 1 ho United States Hoard of Tax Ap- 
penis of its intention to tile with this Court a petition to 
review the refusal of said hoard to relieve petitioner from 
the deficiencies >,. Federal Taxes as aforesaid, and tiled 
"Oh the hoard, in writinjr, specific assignments of error. 

I hat petitioner and respondent have entered into an 
agreement stipulating that the decision and order of the 
Hoard o! Tax Appeals aforesaid, may be reviewed by this 
( ourt which aurcemenl has been filed with the hoard of 

lax Appeals and is incorporated in the transcript of 
record. 

•' ! , Tl '«| ,l "- S!i,l,-s Ooar.l of Tax Appeals has 

iiirnisned petitioner n eertitied transcript of the rec- 
Old and proceedinirs relaliii- to said appeal, including the 
assignments oi error, which transcript is filed herewith and 
is to lie deemed and taken as a part hereof. 

Wherefore, your petitioner prays that its said petition 
may lie heard upon and for the reasons assigned therefor 
t" tile I luted States hoard of Tax Appeals, as aforesaid, 
and that the .plestion involved may lie determined and 
the decision of the United States Board of Tax Appeals 

revised and reversed, that justice mav lie done in the 
premises. 

XKW'S IThUSIlIXti (’o.W|‘ \\’Y 
li.v IIARVKY I). JACOB. 

//.'• Jit OI 'Hr If. 

** I'lSTWCT OF ( OLl'MIilA, SS : 

Harvey I), .lacoli, lieiny fust duly sworn, savs that he 
is attorney „i fact of the News Publishing Companv, the 
petitioner named m the foreijoins petition for review, and 
as such lie is duly authorized to verify said petition for 
review; that lie is familiar with the statements therein con- 
tained and that the facts therein aliened are true to the best 
OI Ills know led <40 and hclicf. 

IIARVKY 1). JACOB. 

Subscribed and sworn to before me this 1st dav of \'o 
vernher, 1!»27. 

I Seal Fie,lore I). Faust .Votary Public, District of 
Columbia.| HLKXORK I). FAUST, 

A ’atari/ Public, D. C. 


D. II. BLAII!, COMMR., ETC. 
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Docket 8078. 


News Pcblishing (Y>., 17)00 Main St., Wheeling, W. Va., 

Petitioner, 


v. 

( UM MISSION El! OF IXTEBNAL KeVENCE, Kesj )()ll(leilt. 

For tlie taxpayer: 11. S. Jacob, Fsq., W. A. Bolinger, Fsq. 
For the Comni'r: F. J. Hose, Fsq. 

Docket Dairies. 

10127). 

Oct. 14. Petition received and tiled 

Oct. *21. Fopy of petition served on Solicitor. 

Oct. *21. Notification of receipt mailed taxpayer. 

Nov. 0. Answer tiled !>v Solicitor. 

Nov. lb. Copy of answer served on taxpayer. Assigned 
to General Falendar. 

1020. 

Nov. 8. Hearing date set for 1-10-27. 

1027. 

Jan. 10. Hearing had before Mr. Littleton on merits. 
Briefs due in 30 days. 

Jan. 27) Transcript of hearing 1-10-27 tiled. 

Feb. 18. Brief filed by taxpayer. 

Feb. 18. Brief tiled bv General Founsel. 

May 0. Findings of fact and opinion rendered. Judg¬ 
ment will be entered for the respondent. Both 
sides notified. 

Mav 11. Order of redetermination signed and tiled. Both 

• * > 

sides notified. 

Oct. 20. Agreement for review by Fourt of Appeals of 
D. 0. filed. 

Oct. 20. Notice of petition for review with assignments of 
error tiled by taxpayer. 

Oct. 20. Designation of record with proof of service 
thereon filed by taxpayer. 

Oct. 22. Motion to fix amount of bond filed by taxpayer. 
Oct. 22. Order fixing amount of bond, $30,000.00, signed 
and filed. Both sides notified. 


4 


NEWS PUBLISHING CO. VS. 


(3 Filed Oct. 14, 1925. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 8078. 

Appeal of News Publishing Company, 1500 Main Street, 

Wheeling, West Virginia. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of thi* Commissioner of Internal Revenue set 
forth in his delieienev letter, IT :CR :C-(iO-D :1)LB: dated 
August 15, 1925, and as the basis of its appeal sets forth the 
following: 

1 . The taxpayer is a corporation with its principal offices 
at Wheeling, West Virginia. 

2 . The deficiency letter, a copy of which is attached, was 
mailed to the taxpayer on August 15, 1925 and states a 
deficiency aggregating $19,180.91. 

5. The taxes in controversy are income and profits 

7 taxes for the calendar years 1918 and 1919 are more 
than $10,000.00, to wit, $19,180.91. 

4. The determination of tax contained in said delieienev 
letter is based upon the following errors: 

(a) The failure of the Commissioner to permit taxpayer 
to file consolidated returns for itself and its subsidiary, the 
Washington Daily Xews of Washington, Pennsylvania. 

(/>) The failure of the Commissioner to allow as deduc¬ 
tion for bad debts in the taxable vears, advances made to 
the Washington Daily Xews of Washington, Pennsylvania. 

(r) The failure of the Commissioner to allow certain 
proved tangible and intangible assets as invested capital. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

(a) In the summer of 191.‘>, taxpayer established in 
Washington, Pennsylvania, a newspaper to meet a peculiar 
and temporary political situation. Certain inter- 

8 ested citizens of Washington, Pennsylvania contrib¬ 
uted financially to the establishment of this news- 



D. H. BLAIR, COMMR., ETC. 


])apcr and took stock in a separate corporation formed for 
the purpose, to the amount of their contributions, but with 
the distinct and express understanding that after the paper 
was established, the entire control and management thereof 
should be reposed in taxpayer and that taxpayer should 
completely finance and bear all the expense of operation 
subsequent to its establishment. 

(b) If taxpayer is not permitted to tile consolidated re¬ 
turns, then in view of the circumstances under which cer¬ 
tain advances were made to the Washington Daily News 
of Washington, Pennsylvania, said advances became prac¬ 
tically worthless simultaneously with the advances, and 
therefore should be considered bad debts charged-off within 
the taxable years. 

0 (r) The ( Mmmissioner refused to allow as invested 

capital intangible assets created by their capital ex¬ 
penditures in building up circulation, concerning which fact 
taxpayer can produce good and sufficient evidence. 

(i. The taxpayer in support of this appeal relies upon 
the following propositions of law. 

(a) The Revenue Act of 1018 permits corporations to 
file consolidated returns under circumstances such as the 
proof in this case will show. 

(b) If consolidation is not permissible, then the law al¬ 
lows deduction for bad debts under the circumstances of this 
case. 

(r) The items claimed as invested capital are clearly al¬ 
lowable as such. 

Wherefore, the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

XI0WS PUBLISHING COMPANY, 

By IIAKYLY 1). JACOB, 

Attorney for Taxpayer. 

Address: 0*2‘> Woodward Building, Washington, I). C. 


10 State ok West Virginia, 

('(muty of Ohio, ss: 

II. C. Ogden, being duly sworn, says that he is the Secre¬ 
tary and Treasurer of the News Pub- Company, the tax¬ 
payer named in the foregoing petition, and as such Secre¬ 
tary and Treasurer is duly authorized to verify the fore- 
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NEWS PUBLISHING CO. VS. 


going petition; that lie has read the said petition and is 
familiar with the statements therein contained and that the 
facts therein stated are true except such facts which are 
stated to he upon information and belief and those facts 
he believes to be true. 

(Signed) II. C. OGDKN. 

Subscribed and sworn to before me this l.'Ith day of Oc¬ 
tober, 11)25. 

(Signed) II. C. CLARK, 

[seal.] Notary Public. 

My commission expires May 12, 1!K>2. 
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Form NT-2. 


Treasury Department, Washington. 
Otlice of Commissioner of Internal Revenue. 


IT :CR :C:GOI). DLB. 


Aug. 15, 11)25. 


Xews Publishing Company, 

1500 Main Street, 

Wheeling, West Virginia. 

Sins: 

An examination of your income and profits tax returns 
and those of your affiliated companies, and of the books of 
account and records, discloses an additional tax for the 
years 1D1S and 1D1!) aggregating $U),18G.1)1, and overas¬ 
sessments for the year 11)17, aggregating $.*>2.1)1), as shown in 
the attached statement and accompanying schedules. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 11 >24, von are allowed GO da vs from the date 
of mailing of this letter within which to file an appeal to the 
United States Board of fax Appeals contesting in whole or 
in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the GO days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the linal decision on such 


D. IT. BLAIR, COMMR., ETC. i 

appeal lias been made, no claim in abatement in respect of 
iinv part of tlie deficiency will be entertained. 

If yon acquiesce in this determination and do not desire 
to tile an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CR:C :G0D :DLB. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

(Signed) D. II. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy ('ommissioner. 

Inclosures: Statements, Agreement—Form A, Schedules 
1 to 1(>, inch 
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Form A. 


Treasury Department, Bureau of Internal Revenue. 


IT. 


Form 7858—Aug., 11)24. 


Xews Publishing Company, Wheeling, West Virginia. 


Ay re eincut Couseutiny to Assessment of a Deficiency. 

The undersigned taxpayer hereby waives the right of ap¬ 
peal under Section 274 ( a ) of the Revenue Act of 1924 with 
respect to the items listed below* and consents to the im¬ 
mediate assessment of the deficiency in tax resulting there¬ 
from. These items are included in a deficiency in tax ag¬ 
gregating $19,186.91 as indicated by ledger from the Com¬ 
missioner of Internal Revenue, Washington, I). C., dated 

-,-, bearing the symbols IT:CR:C-G0-D-I)LB, or 

as indicated in the report of the Revenue Agent in Charge 
at-, dated-,-. 

(Attach additional sheets if necessary.) 

[seal.] (Name:) - -, 

(Address:)-, 

By-. 


Date: 
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going petition; that he has read the said petition and is 
familiar with the statements therein contained and that the 
facts therein stated are true except such facts which are 
stated to be upon information and belief and those facts 
he believes to be true. 

(Signed) II. C. OGDKN. 

Subscribed and sworn to before me this lMtli day of Oc¬ 
tober, 1925. 

(Signed) II. C. CLARK, 

fsEAL.l Notary Public. 

My commission expires May 1*1, 1922. 


11 


Form NT-2. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


IT :CR :C:G01). I)LP>. 


Aug. 15, 1925. 


News Publishing Company, 

1500 Main Street, 

Wheeling, West Virginia. 

Sins: 

An examination of your income and profits tax returns 
and those of your affiliated companies, and of the books of 
account and records, discloses an additional tax for the 
years 191S and 1919 aggregating $19,18G.91, and overas¬ 
sessments for the year 1917, aggregating $.*12.99, as shown in 
the attached statement and accompanying schedules. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, von are allowed GO davs from the date 
of mailing of this letter within which to file an appeal to the 
United States Board of 'Fax Appeals contesting in whole or 
in part the correctness of this determination. 

Whore a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the GO days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the filial decision on such 


D. IT. BLAIR, COMMR., ETC. 
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appeal has boon made, no claim in abatement in respect of 
anv part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :C1I :C :G()D :DLB. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

(Signed) * D. H. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy Commissioner. 

Inclosures: Statements, Agreement—Form A, Schedules 
1 to 1(>, inch 

12 Form A. 


Treasury Department, Bureau of Internal Revenue. 


IT. 


Form 7858—Aug., 11)24. 


Xews Publishing Company, Wheeling, West Virginia. 


Agreement Consentiny to Assessment of a Deficiency. 

The undersigned taxpayer hereby waives the right of ap¬ 
peal under Section 274 (a) of the Revenue Act of 11)24 with 
respect to the items listed below* and consents to the im¬ 
mediate assessment of the deficiency in tax resulting there¬ 
from. These items are included in a deficiency in tax ag¬ 
gregating $19,18(1.1)1 as indicated by ledger from the Com¬ 
missioner of Internal Revenue, Washington, I). C., dated 

-,-, hearing the symbols IT:CR:C-G0-I)-I)LB, or 

as indicated in the report of the Revenue Agent in Charge 
at-, dated-,-. 

(Attach additional sheets if necessary.) 

[seal.] (Name:) - -, 

(Address:)-, 

By-. 

Date:-—,-. 


news pruusmxG ro. vs. 


Form A. 

Treasury Department, Bureau of Internal Revenue. 


Form 7858—Aug., 10*24. 


IT. 


News Publishing Company, "Wheeling, West Virginia. 

Agreement Consenting to Assessment of a Deficiency . 

The undersigned taxpayer hereby waives the right of ap¬ 
peal under Section 274 (a) of the Revenue Act of 1024 with 
respect to the items listed below* and consents to the im¬ 
mediate assessment of the deficiencv in tax resulting there- 
from. These items are included in a deficiencv in tax ag- 
gregating $10,180.01 as indicated by letter from the Com¬ 
missioner of Internal Revenue, Washington, I). C., dated 

-,-, bearing the symbols IT:CR:C-60-I)-I)LB, or 

as indicated in tin* report of the Revenue Agent in Charge 

at-, dated-,-. 

(Attach additional sheets it' necessary.) 

[seal.] (Name:) - - , 

(Address:)-, 

Bv-. 

Date:-,-. 

This copy to be retained by taxpayer. 

14 IT :CR iC-tiOl). 1)1,B. 

Statement of Deturns Examined and lies tilting Tax Lia¬ 
bility. 

Returns Kxnminod. 


Company. 


Year. 


News Publishing Company, Wheeling, 1017 

West Virginia .... . . 1018 

1010 

Parkersburg Publishing Company, 
Parkersburg, West Virginia. 1017 


Form. 

10:41-1103 

1120 

1120 

1031 





■I 2 - 


-*i - 

Hcrwo Publishing Company Year ended December 31, 1017 

Sehodule 1 

Conoolldatod Invoatod Capital 1917 

As reported In Of rice lotter 
dated llaroh 20, 1925 
As carroctod 

Decrease as explained below 
Decroaao: 

(a) Good Will eliminated 


3 413,657*24 
543 T 743.71 

3 69,913.53 

3 69,913.53 


Dchodulo 2 

xplanatlon of Itono Chongod. 


(a) Jha Buroan holds tha-t no Cood 7/ill was ovor acquired under 
the provisions of Jootion 207 of the Revonuo Act of 1917 and 
that the transaction of 1914, oo fur as the acquisition of the 
taxpayer's own stool: la ooncornod, was in substance nothing 
noro than the capitalization of its Good 17111 through the 
issuonoo of a otoalc dividend. 


Schedule 3 


Proof of IxrroBted Capital 

Capital Ctook 

Surplus - Hows Publishing Company 

Porkor3burg Publishing Company 

Potal, oorrootod balanco shoot boGirmlng of year 

Reductions: Inadaloslblos 3 6,701.90 

Good will 160,678.90 

Total (Deduct from above) 

As shown on Gohodule Do. 1 


3 390,374.OC 
110,719.59 
9.029.02 
3 510,124.41 


166.300.70 
3 343,743.71 


') e 


w - 


l'ov /2 Publishing Company, 

V5i. A'pcllant, 

David K. Jlair, Coir'.ievi oner 
o f Internal Revenue. 


\ 

^ Pu je V.o . 





Jews Publishing Company, 


Tear ended December 31, i*17. 


Schedule 4 

Cacputstion of Sxoose ."Tofits Tsr 


Consolidated' lnrosted capital (Sohedule 1) 

Qofcsolldated net Incooe (Sohodule 3) Office letter 
dated ilaxofc 28; 1925 



ion $24,062.06, plus 

,000 


$27,062.06 


Taxable at 20> 


12,053.49 

gfSSiB 


$ 343,743.71 


59.115.55 

TAX 


3 2,410.70 


Schedule 5 

Allocation of ..xooea irofits ,«x 


H.1L1S QP CCt? JTT P22 CAT 

Mows Publishing Company 92.19 

Parkersburg Publishing Company 7.01 

Confutation of Total fox (1917 } 

Hot incone (Jcboduio 1) Ofi’ico Letter 
llarch 20, 1925 $43,102.23 

Deduct • 

llxccos profits tax 
(schedule 5) 


Taxable at 2> 

Less diTidcndo from 1916 and 
1917 earnings 


Taxable at 4.1 
Ixccss Profits ton as above 

Total tax 


2,222.42 
v4G,959.81 
7,100.00 
v53.C39.51 


ALXD2 
$ 2,222.42 
188.28 


018. 80 


1.355.59 

•*> *^O r / r> 

~ e 

$4,394.01 


So. 4664 . 


Pucliiihir^j Company, 
vc. A pellant, 

33 avia ii. .lair, Coe*.:!&,- ioner, 
of Internal Revenue. 


Paje bo./? 




Rtwc Publishing Company, 


Year ended Doconbor Si, x9l7. 


Schodulo 5 (Continued) 

Total Tax brought forward 

April 1918, Pago 62 
Line 23 $2,557.47 

Previously oaaessed: April 1920, Pago 6 

lino 5 ' 951.10 

noroh 1923, Pago 2 

Line 8, 2p. 4 908,38 

Ovexasocdaed 

Parkersburg publishing Company 


Schedule 6 

Computation of Total Tax (1917) 


dot Income (Schedule 2) Office Letter 
Larch 28, 1925 $3,053.32 

Deduct - 

Cxeosa profits tax* 

(Schedule 5) 168.28 


Taxable* at 2,1 
Taxable* at 45* 


$2.865,04 

$2,865.04 


Lxoeas profits tax as above 
Total Tax 

Larch 1918, Page 144. 

Previously assessed: Line 16 $176.56 

Loroh 1923,Page 
3 Lino 1 Sp. 4 194,39 


Ovoraasossed 

Sows Publishing Company, 


$ 4,394.81 


4.41T.03 

22.22 


$ 57.30 

114.60 
106.28 
$ 360.18 


570.95 

10.77 


Year ended Doconbor 31, 1918. 


Sohcdule 7 


Invested Coital 1918 


As ropoxted in office letter fiutod Larch 28, 1925 $ 344,796.43 


Aa correctod _ 

Hot docreuse an ouplainov. below C 

Lo. '.634. Rous Pul'll chiiCo:, puny , ) 

Vli. -*■ ptlluiit, ), i'U^C 0, 

LuvJu - . luir, Corj iejioncr^ 
of internal .••sverue. 


276,691.55 

60.104.C8 
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leva Publishing Company 


me. 


Tour ended Dooonbor 31. 
Schedule 7 (Qcn&lnnad) 


IBCRFA 3 E: 

(s) Inadmiaamble adjustment 

dec® eases: 

(b) Coo4 Bill $09,913.53 

(o) 1917 tax prorated 600.37 

Total I'ecroaflo 
Sot decrease as above 

Schedule 8 

Explanation of I tans Changed 


$2,649.02 


70.573.90 


(a) In acoordanoe with Section 326 of the Hevonuo Act of 1918 the 
following deduction is made fron Invested capital on account of 
inadalaeiblea: - 


Inadmlaalhle Assets: 


Admleslblo and Inadnlaalhle 

Assets: 


(a) As at beginning of year $95,000.00 fa) la at beginning 

of year $486,649.58 

(b) Aa at end of year 95,000.00 Less Good Will 

(a) Average during year 95.000.00 disallowed 69.913.53 

| 416 ,VS 6 . 8 tf 

(e) As at end of 

year 515,331,88 

Less Good will 
disallowed 69.913.53 

$U5,4lOF 

(f) Average during 
year 

Percentage which item o la of item f .2215 
Invested capital bofore adjustment for inadclselbles 
Deduction for inadoiaaibles .2215 of $355,416.25 
Aa deducted in office letter dated January 28, 1925 

Bxoosalve deduction 


3431 , 077.20 


$805,416.25 

78,724.70 

81.193,72 

t 2,469.02 


I*o. *1664. Kcvo Publiohiug Company, j 

TO. Appellant, ) race ho ./?. 

Da rid H. Flair, Coml ecioner) 
of Internal ^erenue. $ 
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Publishing Caapany, 


Tear ended Deeonber 31, 1918« 


Schedule 8 (Continued) 


(b) 71 m Bur oca holds that no good will woe otot acquired under the 

C o visions of Soot ion 326 of the Berenne lot of 1918 and that the 
me act lone of 1914, eo fez as the acquisition of the bwepayer's 
own o a pi tel stock is concerned was in subs twice nothing more then 
the capitalisation of Its goodwill Stirough the lseusnoe of a stock 
dividend* 

(o) In accordance with Article 845, Bogulation 45, the 1917 oorreot- 
ed tax la prorated out of Invested capital as follows: 


Corrected 1917 tax 
Prorated for 200/365 year equals 
as deducted in office letter dated January 28, 1925 

Additional deduotien 


$4,754.99 

2,605.47 

Juu^.S.iIO. 

$ 660.37 


Schedule 9 

Proof of Invested Capital 


Capital Stock 


Surplus 

TOTAL, oorreoted balance sheet beginning of yfaar 
Addition, Stodk issued 


|590,675.00 


#524,336.31 

2.19 


Total 

Seductions: Dividends 

doodwill disallowed 
1917 tax prorated 
Inadmissible* 

Total (deduct from above) 

As shewn on Schedule Xo, 7 


# 5,637.88 

160,678.90 
2,605.47 
78.724*70 


#247.648.95 

#276.691.66 


Schedule 10 


Cdeputation of Pxoees Profits and War Profits Credits 


let lnoono taxable year (Schedule 1) office letter 
January £8, 1925 

Invested capital taxable year (Schedule 7) 

i»o . **M54. heft* lUlll ehing "Co.* , ) 

to. A pollant, j i^c ! o. AP-> 

ruvld II. ^lr-ir,. Co?ffd.QLicner) 
of Intcnuil revenue. j 


# 43,536.70 
276,691*55 


20 



flows Publishing Cotap any. 


Yoax ondod Docombox 31, 
Schedule 10 (Continnod) 


1910. 


EXCESS PROFITS CREDIT 


&& of invested capital fox taxable year $22,135,32 

'.Xeaption 3.000,00 

7>cooss profits credit $25.155,32 


WAR PROFITS CP.PDI7 
1 0$ of investod oonital fox taxable yoax 
Rxonption 

War profits credit 

Schedule 11 


$27,6G9.1G 


3,000,00 
,669.16 


Cccputation of total 
fixer 33 PROFITS TAX 

lot inoono fox taxable year 
Less axooss profits credit 
Balance 
Taxable at 30£ 


Tax (1910) 
IJCCUR 
^43,536,70 
25.135,32 
$18,401,38 
$18,401,38 


WAR PROFITS TAX 


TAX 

$6,520,41 


flat inoone fox taxable year 
Loss wsx profits orodit 
Taxablo at QO% 

Loos excess profits tax 
Wax profits tax. 

Total 0 X 0088 profits and wax profits tax 


$43,536,70 


30,669,16 

12.867,54 


10,294.03 

5,520,41 

4,773,62 

$10,294.03 


I7o. 4CG4. llev.'a Publishing Cor.pany, ) 

vb. Appellant, ) ITo.y?/. 

Lavid II. Llair, CoumIo- j 

^7o:.o~ ?f Internal Revenue.) 
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Nova Publishing Cor.pony 


- 

% 

Year anCod Domconbor 31, 1910 
3ohodulo 11 (Contlnnod) 


ID COLE TAX 

Bet inoomo fox taxable yoar $43,536*70 

Loss: 

i7ar profits and oxooss 

profits tax 10,294*03 

JScemption 2*000*00 12.294*03 

faxable at 12* $31,242*67 

1'otal war profits, axooss profits and inooco tazeo 

Previously assessod: Juno 1919 fluebar 40709 

Additional tax to be assessod 


$ 3,749*12 
14,043*15 
2*926*53 
11*114*62 


Schedulo 12 
Irrrostod Capital 1919 

As ro pox tod in office lottor dated January 28, 1925 
As oarreotod 

Bet deorease as explained below 

IBCREASE: 

(a) Inadmissible adjustment 

DECREASES: 

(b) Goodwill $60,918*53 

(o) Prior years taxes 845*01 

(d) 1918 Sax adjustment 2,022*04 

fotal Dooroaae 

Bot deorease as above 


$369,300.71 
299*492*63 
$ 69*896*08 

2,884*50 


$ 72*780*58 
$ 69,896*08 


Do, 4604• 


Havre Publishing Cot.pony, 
vo• Appellant, 

David H. I .lair, uatmalo* 
aionar of Internal '•'.evarmo* 


Riga Do* 
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lews Publishing Company, 


Yoar ended Docorobor 31, 1918 




Schedule 13 

'Xplanntlon of Items Changed 


(a) In accordance with Section 326 of the Rerexxxo Aot of 1910 the 
following deduction la made from inveotod capital cn account of 
lnadnl solbles: - 


iym:i3.-XBIg A3R73: 


AHII33IBL:. AID U,Ui:i33rBL? AS3KT3 : 


(a) As at boginning 

of year $95,000,00 

(b) As at end of yr. 92,500,00 
(a ) Averago during 

yea* 94,000,00 


Cd) 


(e) 


(f) 


As at beginning of 
yoar 

Lose Goodwill dis¬ 
allowed 

As at ond of yoar 
Loss Goodwill 
disallowed 

Aver ago during 
Yoar 


$616,331,88 

69.913.53 
3±45,41U,3!T 

553.027.40 

69.913.53 

fT5375T3T57 

464,666.11 


Poroentogo :;hloh ltoc o la of item f ,2022 

Invested capital 'cofore adjustment for lnadnlo3iblo$375,898,13 
Deduction for inadmlselbles ,2022 of $375,398,13 75,905,50 

As deducted in offico-lottor dated January*26,1925 78.790,00 

iocooBolYe deduction $ 2,884,50 

(b) Goodwill disallowed as explained In oohedwlt 8 item (b), 

(o) Correct tor for 1917 $ 4,394,81 

As doduoted in office lottor dated^ January 20. 192 5 3.549,80 

Additional deduction $ 845,01 

(d) In accordance with Seotion 250 Revenuo Aot of 1918 the correotnd 
1918 tax is prorated out of lnvootod oc.pltol In four installments of 
whioh the decimal io ,4226027, 

Carreoted tax $ 14,043,15 

.4226 of $14,043.15 5,934.64 

As deduotod In office letter dated January 

28, 1925 3,912,60 


Additional deduction $ 2,022,04 


Ho • 4664. 


Hews Publiailing Company, 
vo. Appellant, 

David U. Blair, Cornell a- 
sioncr of Internal Revenue 


) Page No. 
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Uowo ubliahing Company, 


Your ended Doconbor 31, 1919* 


X- 


3chodule 14 

Proof of Invostod Capital 


Capital Steak $391,475.00 

dur plus 157.037,20 

TO?AIi, corrected bulanco shoot Loginning of year $548,506,20 

Addition stock 1.37 

Total 


P.oductiono: Dividends 
Goodwill 

1917 tax 

1918 tax 
InadnioaiblnB 

Total (deduct from above) 

As shown on Sohodulo Bo, 12 


Schedule 15 


$ 5,646.89 

160,678.90 
045.01 
5,934.64 
75.905,50 

$249.010.94 

$299,492.63 


Computation of ^xcoss Profits Credits 


Met income taxable year (Schodulo 6) 

Office lettor January 28, 1925 

Invostod capital taxable yoar (Schodulo 12) 

uZCT'SS pro? its ca;:jiT 
G,a of invosted capital for taxabla yoar 
xor.pt ion 

Ltcoosu profits credit 


$ 70,471.39 


299,492.63 


23,959.41 
3.000,00 
$ 26.959.41 


r,o. 4GG4. iiows Publishing Company, ) 

vs. Appellant, ) P&C® Ko. 

Jjtivid 11. Jiluir, Coomis- ) 

cioncr of Internal Revenue.) 
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liowa Publiohinc CaDpany, 


Year end fi Ioc r : b^r 3l, 1010 


Jchodulo 1C 

Coraputution of Total Jt£: (1919) 


:.zcr 33 EM?If3 Y.'JC 

Dot lncoco for taxublo ^oar 
Lcoo 0 X 0088 profito credit 
Dalonoo 

Taxable at £0,* 

.'ax able ut 40,1 


IUCX" 
v 70,471.39 
26,959.41 
43.511,90 
32,939.12 
• 1O.572.0G 

T 'dOiiyw 


y* 


t 6, 507,02 
4 . 229.14 

rTsyvsvrc 


IKCQLr: 7 wA 

Hot lncoao for tux^blo yoar £70,471.39 

Loaa: 


Zxcoas profits tax 
-Jcor.pt ion 
* Taxable at 10^ 


10,013.9G 

3 , 010.00 12 . 01 o.SC 

57.054,43 


Total, exoo88 profits, and IncoDc tar.oo 


Prerioualy aoooooed: April 1920 LYir.bor 43112 
Additional tax to bn aaaoaood 


5.704,44 
lo.n^.do 
S.S 1 G .11 
0,072 : 


i«o. ‘*CG4. litfU’o Publlaiiln,. Company, ) 

▼o. Appellant, ) i.o • X *>’■ 

UaVld. li. Heir, 
donor of Ii.t rnal y^nue •) 




25 


D. H. BLAIR, COM MR., ETC. 


9 


Tax Liability. 


Company. 

News Publishing Company, 1917 
Wheeling, West Virginia. 1918 

1919 

Parkersburg Pub 1 i s h i n g 
Company, Parkersburg, 


< >vi*r- 

Vcar. assessment. 




Additional 

tax. 

$11,114.62 
8,072 29 


West Virginia. 


1917 $10.77 


Returns, Revenue Agent’s Report dated September 22, 
1923, Ofiiee letters dated January 28, 1925 and March 28, 
1925 and other information heretofore submitted have been 
made the basis of the adjustments as shown in the attached 
schedules. 

Due consideration has been given the statements made in 
your claims for the abatement of $908.38 corporations in¬ 
come and excess profits tax for the year 1917 and for the 
credit of $1,847.49 corporation income and excess profits tax 
for the years 1917 to 1919, inclusive. 

It is noted that waivers for the years 1918 and 1919 are on 
file. 

The Bureau holds that the advances made to the Wash¬ 
ington Daily News are not deductible losses for the years 
1917, 1918 and 1919, and that no Good Will was acquired. 

Certificates of Overassessment for the amounts shown 
above will be issued through the office of the Collector of In¬ 
ternal Revenue for your district and will be applied by that 
official in accordance with the provisions of Section 281 (a) 
of the Revenue Act of 1924. 

15 In re News Publishing Company, 1500 Main Street, 

Wheeling, West Virginia. 

The right of appeal to the United States Board of Tax 
Appeals under the provisions of Section 274 (a) of the 
Revenue Act of 1924 exists only with respect to the years 
f ‘or which deficiencies in tax are shown. 


(Here follow diagrams marked pages 1(5, 17, 18, 19, 20, 21, 

22, 23, 24, and 25.) 
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news PUBLISHING CO. vs. 

* Appeals.^*' '"*• of Tax 

t nited States Hoard of Tax Appeals. 

Docket So., 8078. 

Appea! of Xkus »Wmxo ('oM.-Axy, 1500 Main Street 

Wheeling U. Virginia. 

.lustier. 

Hie ('ommissioncr of Infrni-il KVvom. i i- 

1 • ( *> a<m,,ls «ml denies as follows: 
''N'-srala.iis <-<iiilaiaia| „ |Miaxra[>li. (1), 

7;r* in K ,™.nr or 

*■'"'ir- 1 " 1 ..... 

legation contained'in'lax p-! V c ' |To!!' , a< l1 ‘'I" 1 ‘‘ Ver - V ul * 
admitted, ipialified or denied. ' lieremlietore 

I'ropositions of Law. 

AV. < , , | - Tl r til M ,,i,y, ' r ; "" 1 ,l "' Waslnnirton Dailv Vows of 

•™«£? of 1 wsrS™ i:> t7; V/or r. 1 K ,,d ' vi,hi v n the 
1!>1S fo,. d u . ,. (l . lsol . , l - ) ot ,h ' Km-ntie Act of 

Hons shall not he deemed to he •dlili'o’T '‘ or P ora - 

i' r .' -'"OsJauli„|'h- ail 

(j I u ‘ rs ’ or unless snhstantiallv all of 

".. stock ,s owned or controlled hy the same interests 
<-) ax payer ,s not entitled to the deduct,,,.' 

n<.n th “ 

niifloi- the^'^ ginned 

Act of 1918 . ( } °* du* Revenue 
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Wherefore, it is prayed that taxpayer’s appeal be denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

< )f counsel: 

PERCY S. (’REWE, 

Special Attorney Rureau of Internal Revenue. 

28 Filed Jan. 25, 11)27. United States Board of Tax 
Appeals. 

Reporters ’ Minutes Ilcjore l he l . S. Hoard of Tax Appeals. 

Docket Xo., 8078. 

In re Appeal of News Publishing; Company, at Washing¬ 
ton, D. C. 

Date: January 10, 1027. 

Moore Reporting Co., ollicial reporter C. S. Board of Tax 
Appeals, 828-8JJ Earle Building, Washington, 1). C. 

Floyd E. Moore, A. F. Gallagher. 
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Che United States Board of Tax Appeals. 
Docket Xo., 8078. 


In the Matter of Xkws Publishing Company, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 

Reporter’s M i n utes. 


Hearing at Washington, D. 

Wednesday, January 10, 1027—2 p. in. 

Before: Mr. Littleton (Presiding). 

Appearances: Harvey S. Jacob, Esq., and Walter S. Bo- 
hinger, Esq., Woodward Building, Washington, I). C. on be- 
half of the petitioner; Rose, Esq. (A. W. Gregg, Esq., Gen¬ 
eral Counsel, Bureau of Internal Revenue), on behalf of the 
Commissioner of Internal Revenue, Respondent. 
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NEWS PUBLISHING CO. VS. 


Proceedings. 


The Member: This is the ease oi‘ the News Publishing 
Company, Docket No. 8078. 

Mr. Jacob: 11* your Honor please, there is more or less 
of a typographical error in the petition, which 1 have 

30 taken up with counsel for the Commissioner, and he 
agrees to the following amendment. On page 4 of 

the petition, sub-paragraph (e), reading as follows: “The 
Commissioner refused to allow as invested capital intangi¬ 
ble assets created by capital expenditures in building up 
circulation, concerning which fact taxpayer can produce 
good and sufficient evidence” is to be stricken out, and for 
that substituted “The Commissioner refused to allow as in¬ 
vested capital tangible and intangible assets.” Is that cor¬ 
rect, Mr. Ro%e? 

Mr. Rose: Yes. 

The Member: The amendment will be allowed. 

Mr. Rose: May I say just a word. 1 had intended to make 
a motion to also amend the taxpayer’s petition, and that 
has been consented to by counsel for the taxpayer, to the 
effect that the party with which the taxpayer claims affilia¬ 
tion should be joined as a party appel ant. 

Mr. Jacob: We agree to that. 

The Member: Will you name the other appel ant ! 

Mr. Jacob: The Washington News Company. 

The Member: All right; the record will show that by con¬ 
sent, the Washington News Company is made a party to this 
proceeding. 

Mr. Jacob: May it please your Honor, the questions in¬ 
volved are proper allowances for invested capital for the 
years 1D18 and HUP, and the question of whether or 

31 not the taxpayer. News Publishing Company, is to be 
affiliated with the Washington News, which has just 

been consented to, or, in the alternative, whether certain 
expenditures made by the taxpayer in financing and carry¬ 
ing on the Washington News of Washington, Pennsylvania, 

are allowable as deductions in the voar in which tliev were 

• • 

expended. 

Taxpayer is a newspaper corporation of Wheeling, West 
Virginia. It was incorporated in the year 1890, with a 
small capitalization. It was a successful venture almost 
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from the date of its inception. The capitalization in the 
beginning was small, but due to the success of the enter¬ 
prise the corporation was in a position to declare dividends 
and pay dividends upon the increased value of the stock, 
and also to carry a surplus account a large portion of 
earnings. This continued all through the years, the success 
remaining always good, until wo come to the year 1904, and 
we will stop the opening statement for the News Publish¬ 
ing Company at that year, to go hack and speak of the 
morning newspaper, the Wheeling Intelligencer, which had 
been run in opposition to the W heeling News, the afternoon 
paper. The Wheeling Intelligencer started originally 
about 180*2. It was run more or less as a private enter¬ 
prise, by private individuals. In the year 189*2 it was also 
incorporated and was likewise a successful venture, enabling 
it to accumulate a large part of the surplus which wont 
hack into the capital account, but, as we all know, 
3*2 in those daws, there being no necessitv for setting 
up a capital account, there was very little of it 
capitalized. 

In addition, for both companies, and in the newspaper 
field, the chief asset, i dare say, is the circulation account, 
and the chief aim of all newspapers starting in business 
is to build up a circulation account. The circulation ac¬ 
count is built up in many ways—by direct solicitation, by 
tin* offering of prizes and bonuses and various things in 
order to encourage circulation. 

With reference to the Washington News, it built up its 
circulation in the manner before* suggested, and all tin* ex¬ 
pense, the expense from the time it was incorporated, down 
to 1904, and for a short period thereafter, was carried as 
expense, so when you get down to 1904, that circulation 
account, about twelve or fourteen thousand, almost tin* 
saturation point, as it is called in tin* industry—that is, a 
paper placed in every home, and you can hope for no 
greater circulation than that, was reached, and all the 
expenses had been carried to expense account and none 
capitalized. 

Al>o, in addition to publishing a newspaper, they were* 
in tin* job printing, engraving and lithographing business, 
and in that particular field, especially with reference to 
lithographing work and engraving work, the cost of getting 
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tlit oijVijiiil plates is th.* cost Tu t n 

-von want a calling card .a^rav',,!,' the en 
< liarjjes you more for the t 1 " s ' , ‘ n ‘‘ l 

niuniii- off the cards, lait once lie -ots t to'phte t| ' 

«» where he lias his profit ^ ,s Plate there 

tliev fret the en-riviu- • "‘ , w s Pap<T held, if 

a : ,V, ‘ r ; si ‘ n .. «T card or letterhead is . „ '* r , ' 

elea,. that on the hrs, order, they feel ,h.^ lulv^L.!^ 

< ome hack' for more ^work* ‘•UHtomeii 

hack, thev have that ,'V , “T ‘‘"sto.ners come 

i„i„ . , Cl'; r‘t"r" i .. r, " m *HH, 

..r.^L“;r4;,: ! ' x r 

«e come to the year 1904. • when 

In 1904 a sayo-estion was made ih il ill,. 

: "" 1 afternoon newspaper on . • 

<>t a consolidation or nior-or V,. , v m t ,’ n "‘ sorl 

the parties ownim- the , sh, ,w ,J .at time 

'»>..iZ'",.. 

niintrliiisrof accounts or aiivthine- Th ... "‘‘I;* "" ,0 ' 

onistie and when thev were Pill-iie ,• ’ r"' ?'''' 

menrer to make, each one was IH.lhi- for ,h | kn '' 1 "f 11 
lion Ik* could ,, ( ,j n f j • , 7 ,,u ^'^li<*sl vnliui- 

i.r,; 'z 7 ; ... . 

"lli.-r fellow .lei no) ' ll |;, l Hie 

he K» t for his. ' h ' S Property than 

I *.1 hiishin< r ‘ lie 11 ' ^ accumulated hy the Xews 

... "■■■"'• ™"~'f...sX’i, 

■ ,'t ... .m.i whei'i 

woith, I nioun sininlv tin* vdn itinn r , / • . ( 

assets, printing presses, siock in'trale ai--' 

thousands io *n.ehm. which i, cost 

had in „ at f L''T,'^ nM «'»«»«' "aw 
made up hv £, f r :;' Vn ’" S '° n, ‘ S " hlVl1 

evolved a sell"me whoiXthe''Whodhm Pri^i,^’^V! 

: r ; l;: 

paper, and of the Intel,i^icor Pnidlshi,^ 
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running the morning paper. After much negotiation it 
was agreed that the News Publishing Company stock 
should be put in on the basis of $500,000, that the Intelli¬ 
gencer Publishing stock should be put in on the basis of 
$1 00,()()(), but certain stockholders of the Xews objected 
to that as not enough for their own plant, and the plan 
dually worked out was that the Xews Publishing Company 
went into the consolidation, or transferred its stock to the 
Wheeling Printing & Paper Company on the basis of $510,- 
000, and the Intelligencer Publishing Company on the basis 
of $100,000, of which only $00,000 went in, because one 
stockholder of the Intelligncer Publishing Company never 
would agree to it, and never would come into it. 

It has been called to mv attention that the differen e 

55 in value was accentuated bv the fact that the Xews 
had the afternoon field all to itself, whereas the 

morning paper had competition from another morning 
paper and also that the Xews Publishing Stock went in on 
the basis of $ 510 , 000 , and the Intelligencer at $ 00 , 000 , in¬ 
stead of $100,000. 

That was in 1004. The two papers then were operated 
by the Wheeling Paper Printing (Vmipany right straight 
on from 1004 to our next stopping point, which we will say 
is 1014. The papers were a success; they paid dividends 
right along on the capitalization of $400,000. The News 
Publishing Company on its stock paid, in all, 41 per cent 
on its capitalization of $500,000 in the course of ten years, 
which indicates the success of the enterprise. In addition 
to it paying dividends, we will prove that a large portion of 
the earnings went back year to year into the enterprise, so 
much so, that when we come to 1014 there was a total that 
had gone back into the business of $101,484.65 for the news, 
and for the Intelligencer approximately $80,000. 

Now, in 1014 it was found that the corporations, although 
being successful and making money, were really wasting 
money. They had the Wheeling Printing <& Paper Com¬ 
pany running as a separate corporation holding and owning 
the stock of the two other corporations, but with the other 
corpoia.tioils still in existence they were paying a rouble 
tax to the state of West Virginia where one company could 
do the whole thing. The charter of the News Publish- 

56 ing Company was then amended so as to increase its 
capital stock to $400,000, and the News Publishing 
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Company thou bought out all the assets of the of the 
Wheeling Printing & Paper Company, which assets con¬ 
sisted of the stock of the old Xews Publishing Company and 
tin* stock of the Intelligencer Publishing Company. Four 
hundred thousand dollars of capital was issued to the new 
Xews Publishing Company and it took over the assets of the 
Wheeling Printing & Paper Company, including the stock 
of the Intelligencer and tin* old Xews Company and gave 
to the stockholders of the Wheeling Printing & Paper Com¬ 
pany, in lien of their $400,000 of stock, the $400,000, in 
round figures, of the Xews Publishing Company. 

We claim that in that situation we have reached the point 
where we can capitalize and are entitled to capitalize what 
the stock actually brought in 1014, and that we are further¬ 
more entitled to what we can show from 1014 up to the 

taxable vears that was left in tin* business in the wav of 
• • 

earned surplus. The Commissioner has allowed nothing 
but the original capital, plus the surplus left in tin* business, 
lie has taken into consideration none of these accretions 
which we claim we are entitled to. 

The second phase of the case is this: in 1012 the late 

Colonel Roosevelt bolted the Republican Party. That went 

along in 1012, 101*1 and 1014, and as we all perhaps 

.‘17 remember, split the ranks rather sharply and no one 

knew when the situation would end. In the citv of 

• 

Washington, Pennsylvania, a town tin rt v miles a wav from 
West Virginia, and a strong stand pat Republican commu¬ 
nity there had been two Republican newspapers. Roth these 
papers—not tin* community, but the papers—went along 

with Col. Roosevelt. That created a situation whereby 

• 

there was a community strongly republican, old line 
republican in sentiment, but with no mouthpiece at all, the 
two papers being as much opposed as though they were of 
the opposite party. Some of the citizens of Washington, 
Pa. thereupon cast about to see how and where they could 
get a newspaper to represent their sentiments. They 
formed a committee and came down to see Mr. Ogden, who 
was President, General Manager and principal stockholder 
of tin* Wheeling Xews, and agreed if he would come and 
run a straight republican newspaper in Washington, Pa., 
that they would come in and contribute to the support of 
that paper. The scheme was finally worked out that if out 
of the total estimated initial expense of $25,000 thev would 
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contribute some ten or eleven thousand dollars he would 
start the paper and run it. Then the question of what form 
the organization should take arose, and in as much as it was 
in another state than West Virginia, it was agreed that a 
corporation should be formed, the News Publishing Com¬ 
pany putting in the amount of money it had agreed to put 
in some $13,000, and then some ten or twelve or 
.‘>8 twelve citizens contributed from $250 to $1,000 each 
to make up their share of the capital. The stock¬ 
holders held one meeting. Thev organized and elected Mr. 
Caruthers, who will be with us today, as President. After 
that time there were no further meetings, and no minutes 
were kept. It was always felt that the Wheeling News, or 
the News Publishing Company would run this paper simply 
as a branch or side line to its Wheeling News, that it would 
pay the expense of it over and above the initial capital. 
No one ever thought it would make any money. It was 
simply run to meet a political situation, which in later 
years, when tin* necessity for its creation had passed, was 
abandoned at quite a loss. 

After the original contributions, no one ever put a dollar 
into the enterprise except the Wheeling News. All the men 
who ran that paper, from the initial starting were men 
from the Wheeling News; the payroll was sent over every 
Friday or Saturday from the Wheeling News. The print 
paper was sometimes carted over from Winding to run this 
establishment, and we claim one of two things; either they 
are entitled to affiliation under that state of affiairs, and we 
are entitled, having put the money in, and knowing we 
would never get it back, to deduct it as a business expense 
of running our own business in the years in which it was in¬ 
curred. 


Ylr. Rose. Your Honor, T think the three issues have been 
quite carefully covered by counsel for the Petitioner. I will 
just summarize them briefly. There are three; the 
.39 first one, the allegation of the taxpayer that it is 
affiliated with the Washington News, the second that 
having contributed in a financial way to the expense of the 
Washington News during its existence they are entitled to 
those contributions in the years in which made on the 
ground that they knew the account was worthless at that 
time. I would add for the information of your Honor, that 
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xi:\\\s publishing co. vs. 

.. . * 

Mr. Jacob; It lias boon allowed in 1921. 

Mr. Rose: The Ihird issue relates to the invested camt-d 
to which the taxpayer is entitled, anil (hat revolves around 
l.e transaction in 1!K>4. As was stated hv counsel i'u llu 

asT’e ' Wh" " al y p • ", •""" , ‘° r,m, ' i " io " formed, known 
,,S ,h< V ,,Ml, »K 1 iinOn- & Paper Company This new 
corporation issued to the Xews Publishing Company The 

of’tl.e "\e w’"pV| IO i : ' ,M) 'c. 1 ' Vill "‘' ° f ' ,S S,opk 1°'' Hie'Stock 
ni i * . 1 nhi,s,l . ,n - ( °mpany. In other words thev 

"" ,,x<,|,i '"W with the Stockholders of the Vews !‘„b 

a « xi ninue was in 1 In* neighborhood of $1(10000 l.-ss 

icSi 11 "' *. . .....* i-.v. . . 

"''"'"■"I"'" Herschel Clay o e dcn „« 
witness by and on behalf of the Petitioner ... I 
s "orn, testified as follows: 

direct examination. 
l»y Mr. Jacob: 

(ch M ill yon state ymir name a»id resident. •» \ n 

< • <>scdon, Residence, Wheeling WV i v . • '•* < ‘ rs( ‘ ,K ‘ I 

publisher of a newspaper -ind* 1 I ' , " lniil : occupation, 

... W 

< oinpany since it organized. ..blishmg 

I^no«S!i5™£r"™iS) °'n t T 0,] \ A ) " "***' 

“t* w, ", wn - —^ ~ "" hK - 

.nialionlT 'X *' - 

itytt^Sr ,0( ' k " 0,,,< ‘ , ? ^llb yos, I am the*major- 

Of the earlyliistorv!^'bl-iiudm! SOTno,,,in tf 

. . 
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much you might have invested, and so forth. A. The 

41 company began business on September 2, 1890, to 
publish in Wheeling an afternoon newspaper, and a 

Sunday morning paper. Our entire capitalization at that 
time was $14,000, of which $0,000 was represented by an old 
Sunday morning weekly which we bought. After operating 
a short time—I have forgotten how long; our minute book 
will show it—we declared a stock dividend of 25 per cent, 
making the capital stock $17,500. A year or two later we 
declared a stock dividend of 100 per cent, making our capi¬ 
tal $.45,000. Something like three years later, I would say 
1S9(>, probably, we declared another stock dividend of 100 
per cent, making tin* capital $70,000. About that time we 
sold $5,000 of stock to various employes and stockholders— 
1 bought a little of it myself, at par. We so continued 
until 1904 when we made this combination with the Wheel¬ 
ing Intelligencer, merging with the Wheeling Printing & 
Paper Company, and tin* capital stock of $75,000 became 
$410,000. 

(). Was or not the Wheeling News a successful enterprise 
during the period between its organization in 1890 and 
1904? A. There was never a vear between 1890 and 1904 
that it didn't make money, make a great deal of money. 
We had to make it, because if we hadn't made it, we would 
have cm it very quickly. 

Q. Po you recall anything of the dividends you may have 
paid during the period from 1890 to 1904? A. Cash 

42 dividends were paid after about the second year, 
1892, and from that time on until 1904. The cash 

dividends were paid generally, and T think regdularlv, at 
a rate of 0 per cent. It didn't take an awful lot of money 
to nay 0 per cent, on our small caoitalization in those days. 

O. Over and above vour dividends wore anv earnings 
made? A. Yes. I have here the minute hook as of Decem¬ 
ber 41, 1904, and what might be considered a pretty accu¬ 
rate and complete statement of the property of the News 
Publishing Company at that date. 

Q. Before you go into that will you please state what 
that hook is? A. This is the only and original minute hook 
of the Xews Publishing Company, beginning in 1890. 

Q. If I understand you, that is the original and only min¬ 
ute hook of the Xews Publishing Company that the com 
panv ever had ? A. Yes, sir. 
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Q. Did you keep it ? A. Yes, sir, ns Secretary—origi¬ 
nally the handwriting was my own. At that time we didn't 
have a large force. Rut in later years, the minutes would 
he written up and signed by myself. I was starting to say 
that at the end of the business year in 1903 1 made a little 
more careful statement of the property of the concern than 
I had previously made. I might suggest, your 
43 Honor, that we had a very small corporation. There 
were only two other stockholders beside myself. 

Thev were verv friendlv and verv close to hand and knew 
• « • • 

pretty well what was going on, so our book keeping and 

accounting was rather sketchy. We started in a small way 

and our whole office svstem was one I started mvsclf. Not 

• • 

being a book keeper, it was one that satisfied me. Our re¬ 
ports from year to year were rather informal, but at the 
end of each year I made a pretty complete resume of the 
general business and talked it over with the other stock¬ 
holders and I wrote out the minutes and put them in here 
from year to year. In 1902 we purchased a piece of ground 
and put a building on it and we got into it in the earlv part 
of 1903, and l thought that was a rather propitious time to 
make a resume of what we had, so at the end of our report 
for that year 1 have here, 1 included that. This report 
was made at a meeting held on May 11, 1903. Of course, it 
was for the business year 1902. It is quite lengthy. It 
goes into the detail of the business, and finally concludes 
with a resume of our property, our tangible property that 
we had, and the total figures out $1 .*)(>,2f>3, as of Januarv 
1, 1903. 


Q. What generally did that property consist of? A. 
Well, it consisted of the lot we had purchased in Wheeling 
and the building, a six story building, 40 foot front, 128 foot 
deep, and we had pretty well equipped it with a print- 
44 ing plant for newspaper purposes, and job printing 
-ogra piling. 

Q. Have you any sub-heads or divisions of that ac— A. 
Oh, ves. 

Q. Suppose you read the subheads and the amount of 
inv- for each. 


By Mr. Rose: 

(). What do these figures you are going to read repre¬ 
sent ? A. Represent what I considered the tangible prop- 
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ertv of the News Publishing Company as of January 1, 

1903. 

( t >. That is il represented your opinion of the value or 
worth at that time? A. Yes. At the foot of page 91 the 
inventory is given. The inventory takes the building and 
grounds at cost. You see we had just finished the building 
and moved into it a few months before. 1 advised the stock¬ 
holders in this report that I was informed that the build¬ 
ing would have cost $10,000 more if built at that time. 
These figures are contract prices, and are 25 to 40 per cent 
less than the work could have been contracted for at that 
time. 


The carpenter work, brick work, roofing, iron construc¬ 
tion, stone and excavating, and so forth cost $34,393; the 
extra stone work, brick, foundations, heating apparatus, 
electric wiring, telephone, special carpentry work, super¬ 
intendence and extras cost $9,250, the cost of the 
45 lot was $13,500; the total cost of the building $47,413, 
making a total cost of $00,973. Xow, the figures here 
as to the cost of equipment for that building, including 
engines, elevators, dynamos, boiler and foundations, litho¬ 
graph machines, presses and so forth, bring the total cost 
of that ui) to $189,453. 

Liabilities: open accounts, $3,000; mortgage note, $22,500, 
commercial bank indebtedness, $3,000: Hubbard note, $2,200, 
due on one linotype, $25.00, or $32,300, which leaves a net 
of $250,253. 


Q. Mr. Oedeon, 1 understood you to say in answer to a 
ouestion of Mr. Pose, that those figures were your nninion 
or estimate of the values. A. Well, not entirelv so. 
Some of them are a matter of record. Take the carpenter 
work, the brick work and the price of the lot. 

O. You had iust moved into lliis new building? A. Most 
of that was absolutely a matter of record and on the books. 
Of course, there is some little of that that may have been 
estimated. AVe nnid $13,500 for the lot: that is a matter of 
record. AVe paid $50 to have the title insured and $10 for 
a survey. That would make an item of $13,500, at which it 
was carried. 

Q. Have you auvthing to show what vour tangible as¬ 
sets were worth in the spring of 1902 before you entered 
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into this consolidation? A. Taking this $156,253 

46 in the minute hook of that date, the next year shows 
earnings of $17,750, which added to the $1.>6,000 

makes a total of $173,000, or about that—$174,003. 1 hat 

is as near as 1 have it at the present time, and probably as 
near as we can get. 

(»). (’an you state what might have been the total cir¬ 
culation in the spring of 1004, as well as you can remember 
it? A. Yes. It was between ton and eleven thousand, daily. 

(,). Is there included in the statement of tangible assets 
you have just read any cost or any value that may be placed 
on vour circulation account ? A. No. I made a note some 
place in there—that is, in making this summary to the 
stockholders, that this is distinctly good will value. That, 
and the press franchise. 

O. How do von establish vour circulation on a news- 
paper! A. You mean what methods are followed? 

(,). Yes. How do you get your subscribers? A. Oh, 
well, there an* various ways. Local conditions have to 
govern that, 'flu* general proposition is to get your paper 
ready to print, pick out your territory and sample it very 
liberally, and put out a solicitor to follow up your sampling. 
As fast as a man in a territory develops enough papers to 
organize a route, get an agent there, or a route boy to de¬ 
liver the paper, and follow that work up through your ter¬ 
ritory 

Q. State generally how the circulation account of 

47 the News Publishing Company was built nu. \. 
That was generallv tin* method we followed. Wo 

employed constantly, and had to employ, of course, in a 
competitive* field, a number of solicitors, and as the business 
would develop into a territory, T would give a man change 
of that territorv, to superintend the soliciting and debve*v. 
Of course, tin* delivery is the most important feature in the 
building up of a newspaper. You cannot vorv well bold 
subscribers unless you deliver the papers, and Ihe devebm- 
ment of your dcliverv organization is a vorv large amount 
of tin* work. Hardly any one boy will deliver more tbon 
forty to tiffv papers in a scattered territorv of that kind. 
Some talk of delivering a thousand papers and keening in 
touch with fifteen or twontv boys, and ten times that means 
ten times as much trouble. 
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Q. Did the 'Wheeling* News ever conduct any contests or 
give any prizes or anything like that to build up circula¬ 
tion/ A. Well, we conducted the first subscription contest 
ever conducted in Wheeling, about 1892, 1 should say. We 
conducted what we called a piano contest, in which we agreed 
to give a $400 piano to the most popular girl in the town, 
who got the most coupons turned in—a scheme you are more 
or less familiar with, and a large number of smaller prizes, 
and when the results were announced, they were so close 
we had to give two pianos instead of one. About 

48 two vears later we conducted another contest of the 
same kind. We worked numerous schemes. If any 

one could toll you how to build up the circulation of a news¬ 
paper, an absolute infallible method, he could get a big 
salary anywhere. Among other things, we were publish¬ 
ing a Sunday paper, and in those days we had very poor 
press service, and we had to push our circulation. We used 
to put little envelopes in the Sunday papers, and the boys 
would bring those back and get two dollars apiece. We 
were in a competitive liold. There has been about four 
different efforts made to start a Sunday paper in Wheeling 
before that date. We were without the Associated Press 
Service for quite a while and had difficulty in maintaining 
our press service. Altogether we got along pretty well, 
although it was not a bed of roses, bv any means. 

( t ). Have you any idea what it might have cost to build 
up the circulation between the time when you started in 
1890 and 1904? A. Xo. I haven’t anything very definite 
on that. Mi*. (Mark has gathered a lot of data which he could 
estimate from, but we employed constantly, in addition to 
working the various schemes—well, very rarely fewer than 
two and most always six to eight solicitors in working the 
different territory. 

(,). Do you remember whether or not you put on any spe¬ 
cial contest in tin* year 1908? A. Yes, we put on a china- 
ware* proposition, which was a scheme evolved over 

49 here in Philadelphia, by tin* Xorth American, to sell 
chinaware on a twelve month contract to the sub¬ 
scriber. We sold a set of china ware, if mv memory is cor- 

• • 

rect, for about $1.75, or something like that, to the cus¬ 
tomer who would agree to take the paper for a year and 
pay ten cents additional to pay for the chinaware. The 
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idea was to tie Hum up for a year's time. I think that is 
an outline of the scheme. 1 know wo bought one oar of 
eli ilia ware from the (Vues China, Company of Liverpool 
that cost several thousand dollars, and we bought other 
chinaware from the Warwick China Company in Wheel¬ 
ing that cost fifteen or sixteen hundred dollars. At the 
time we worked that 1 suppose we used in the neighborhood 
of four or live thousand dollars worth of chinaware. 

( t >. How were all those expenditures in building up your 
circulation carried on vour books’ A. We charged them 
to expense. 

Q. Did you over capitalize any of them’ A. Xo. Of 
course, we tried to capitalize them when this question came 
up, but in our own book keeping- 

The Member: Von didn't have* any reason for doing it 
then ? 

The Witness: Xo, none at all. 


I*v Mr. Jacob: 

Q. From your forty years' experience as a newspaper 

owner and publisher, can you tell the court any method 

hv which circulation accounts might be valued when it 

comes to a question of the purchase and sale of news- 

50 papers and items of that sort/ A. Oh, well, there 

is no fixed, invariable rule bv which vou can value 

• • 

a circulation account. Mr. Fox of the Xew York Times 
is on record in a book to the effect that the value of a 
solid circulation of a newspaper is not less than $10 a sub¬ 
scriber. 1 gues< a great many newspapers couldn’t be 
bought for that, or anything like that. On the other hand, 
a paper not making any money, and with no prospects of 
making any money, tin* subscription list isn't worth any¬ 
thing. That is one method of ascertaining the value of 
newspapers that is very commonly used. A solid paid 
subscription list, properly developed on the merits of the 
paper and by ordinarily good methods is counted generally 
as worth about $10 a subscriber, and I have known an esti¬ 
mate made very recently of two papers in Vermont, ap¬ 
praised by the Palmer Agency on that basis. I am very 
frank to say that we have several newspapers in West 
Virginia now that l wouldn’t think of selling for $10 a sub¬ 
scriber. This paper up here, the Washington Star, you 


D. H. BLAIK, COMMR., ETC. 


25 


coulda'I Jmy for $20, T don't suppose. Tliev have a sub¬ 
script u.u list of twenty thousand, but you couldn't buy that 
pjijKT {<>]■ five million, in my judgment. 

( t >. What, in your opinion, would be a fair price for the 
subscription list of the Wheeling News? A. Today? 

•)1 Q. Yes. A. I wouldn't sell it for twenty five dol- 
lars a subscriber. 

Q. \\ bat would you have sold it for in 1904 9 \ Well 

I don't know what. 1 can’t put my mind back’ to the con¬ 
ditions m Mat the present time. We had no thought 
at that particular time of sidling it for $10 a subscriber 
because the Wheeling News in those (lavs was earning 
enough money to pay dividends on a larger sum. 

Do you ever reach the limit of tlie number of sub¬ 
scribers to a newspaper that can he obtained? A. Oh ves 
Q. Ivvplain that to the court. A. Well, it is what we'call 
in our business the saturation point, just as in every field, 
t is not profitable to a newspa|)ers to have subscribers 
in a territory from which its advertisers cannot expect to 

tIn «I !'!T ,, r S ' i( P'-iy tile Washing- 

u Stai to li«i\e subscribers in Xew York ("itv. Tliov leivo 

a lew there, I suppose, but the merchants of Washington 

aie no going to draw any business from Yew York Citv 

When you have reached about all the subscribers von can 

naturally expect to have in what is your natural field vo 

reach what might be called the saturation point. Wheel 

mg is a town, a Hie present time, of about (55,000 people 

We have around us in the neighborhood of (55,000 people 

more, making about ldO.OOO. A hundred and thirty 

tf.?t nJ P0WP ° n,Ca " S - (! ’ 000 Emilies, or about 
that. Ot course, no one paper could expect to serve 

a the people in the territory, especially an evening paper 
In U heeling when we got to 10,000 subscribers, we thought 
ve had reached about as far as we could go in that terr 
tori. I a king out your non-Knglish speaking people people 
\ho von t pay tor a paper, we had in the citv itself and 
have now, about eight papers to ten families That s 
about the saturation point. Tn the suburbs we had about 
one paper to every two families. We had room • 
the suburbs The suburbs are on the Ohio River and 
par ot our territory are the towns of Martins Fenw and 
Bella ire, winch are ... the state of Ohio, and in each of 

4—4fif54a 
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those towns there were small evening papers, competitive 
with us. We couldn’t naturally expect to have as strong 
a circulation in Martins Ferry and Hellaire as we had in 
Wheeling itself. So we figured ten or eleven thousand 
subscribers was as many as we could expect in 11)04. We 
have run the paper since 1004 up to the present time and 
have kept constantly working on tin* circulation and have 
now about seventeen or eighteen thousand. Improvements 
in the roads have* enabled us to reach out further. \\ e have 
a good deal of pride in the fact that tin* Wheeling News is 
one of three or four papers in the country that cover the 
field most thoroughly. If then* was a paper that covered 
its field in New York City as thoroughly as the 
Wheeling News, any one of them would have two or 
three times the circulation they have. 

( t >. I hand you what purports to be a tabulation of ex¬ 
pense's and salaries paid for the development of the cir¬ 
culation account from 1S99 down to 191(5, and without ask¬ 
ing you to identify particular amounts, 1 might say that the 
record shows that the expenses for that period, 1899 to 
191(5, is $19,9J7.S.*», and salaries of solicitors $f)(5,201.27, and 
ask, if in vour niemorv, that is reasonable correct, or or- 
roneous as to those things. Wliile von are considering 
that, 1 might state* for tin* record that these items have been 
taken out of a case of books which we have here, by the 
first and only bookkeeper the News Publishing Company 
ever had, who is also here, and the books are at the dis¬ 
posal of the Commissioner, or counsel for the Commis¬ 
sioner. I am not asking tin* witness to state that that is 
tin* correct amount, but if, generally speaking, it will strike 
him as reasonable correct. 


Mr. Hose: Are you expecting tin* witness to testify that 
tin* figures on that paper there are approximately the 
amounts spent for certain things? 

Mr. Jacob: As he remembers it, yes. 

Mr. Hose: You don't expect to introduce that paper? 
Mr. Jacob: 1 would just as soon, but not by this witness, 
because* he didn't make it, and he doesn’t know anything 
about it. 

f)4 Mr. Hose: Your Honor, I think the books are the 

best evident*!* of these transactions which occur-ed 
back as far as 1904. It seems to me it would be taxing the 
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memory of the witness considerably to remember detailed 
figures. 

The Member: He didn’t ask him specifically. 1 think Mr. 
Ogden has a pretty definite recollection of a good many 
things connected with the paper. It is subject to being 
connected up. 

The Witness: As counsel explained, I didn’t make up 
this list of figures. 

The Member: He didn’t ask that. 

The Witness: I would think that this was not unreason¬ 
able at all. The total ranges from two thousand to five 
thousand. That just about covers what 1 said. We em¬ 
ployed anywhere from two to four or five solicitors con¬ 
stants. The solicitors were paid in those davs twentv 
dollars a week. $f),l 14 would mean a little over $100 a week, 
or five solicitors, while only $2,000, as put down here, 
would be account ing onlv for two solicitors. I notice here— 
just commenting on it—that tin* years in which the smallest 
number of solicitors were paid, wore flic ones in which wo 
used more for premiums. The total there is $ 0 ( 1,000 for 
salaries and $18,000 for expenses. The expenses mean 
traveling expenses of solic tors. When a man is away from 
home and could not get home to dinner, we allowed him 
his dinner and street car fare and railroad fare and 
of) all that sort of thing. 

Mr. Jacob: If your Honor please, we do not want 
to burden the Board with going through this mass of books 
we have here, but we have them here for that purpose. It 
is not our purpose to show just to the dollar and penny, 
but we want to give the Board some idea of what it cost to 
build up the circulation account, and we do not know how 
else to do it, except to bring all the books here. 


Bv Mr. Jacob: 

Q. I will ask you whether or not in connection with the 
publication of your newspaper you also ran a job printing, 
engraving and lithographing business. A. Yes, sir. In 
18JK) we started what we called the Wheeling News Litho¬ 
graphing (’ompany. That is simply a trade name for the 
job printing and lithorgraphing business. Lithographing, 
as you will recognize from the word itself, means printing 
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from stone. File pro* css lii t developed in Havaria, where 
they had a very fine smooth deposit of limestone, a very 
high-grade hard limestone. The process, particularly in 
making commercial lithographs, is to engrave the plate 
with a very line steel needle upon a fine grained lithographic 
stone, limestone. That plate becomes the original, which 
is never printed from. It is kept safely and as carefully as 
you can, and in printing we will make four, six, or what¬ 
ever number of transfers we need to make of that 
56 plate, and put them down on a large printing plate or 
stone. The plate itself, which you originally make, 
is a valuable asset. Wo are still conducting the lithograph 
business and we are still printing letterheads from the 
first or second stone we ever made. Meanwhile there have 
been a great many other plates we have made that have 
died, concerns going out of business, changes and all that 
sort of thing, but in the years 181)6 to 1904, eight years 
there, we employed constantly—well, most of the time— 
we had a lithographing force of three or four men, and 
one or two boys, with an expenditure of anywhere from 
eighty to a hundred and twenty five dollars a week, and 
gradually, as we accumulated a large number of plates, 
about as many as we could expect to handle in the territory 
we were working in, we tapered off on that expense. Today 
we are employing only one lithographer. We are doing as 
much business now as we did when we employed three or 
four. With regard to tin* engraving—to make a vignette, 
as 1 call it, a defined vignette of an individual or a building, 
would probably take anywhere from eight to sometimes 
twenty five or thirty hours. A defined vignette of the Hotel 
\\ iIkird would probably cost $‘25 or $.*>() to have it made. 

• l 1 i n - T w ^ l k, w c figured if we got the plate 

on the first job we had a very nice profit. We were sure 
ot the second job and were able to make a good profit the 
second time. 

Q. Did or did not the plates always remain the 

o7 property- A. Oh, yes; the plates always remain 

the property of the lithographing company, 
llow was the expense of engravers’ salaries and other 
expenses ot making those plates carried on your books? 
A. That was all charged to expense. 
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Q. Referring to the Intel i'geneer Publishing Company, 
will you give the court something of the history of that 
company prior to the year 1904? A. The Wheeling Intel¬ 
ligencer, I am told, was first published in 1852. I assume 
that is correct. It was being published during the period 
of the war and was a most important paper during the war 
period. It carried on from 1870 on by a firm named Fruli 
and Campbell. Mr. Campbell was, by the way, a nephew 
of Alexander Campbell, and was a very great figure during 
the war period in West Virginia. About 1883 Mr. Camp¬ 
bell sold one half of his interest, which was a half interest, 
in other words, sold a quarter interest, to C. II. Hart. Mr. 
Ilart is in Washington now, a right old man, not in good 
health, but he made a statement in writing relative to this 
transaction. He sold his quarter interest to Mr. Ilart for 
$12,000, and the firm of Fruli, Campbell and Ilart was 
formed. Back in 1870 the firm of Fruli, Campbell and 
Ilart was rated in Dun & Company at over $125,000. From 
1883 to 1893, or about that time, the business was still con¬ 
ducted as a partnership and was very successful. Mr. 
58 Ilart was aggressive, and a very brilliant editor. In 
1893 the firm of Fruli, Campbell and Hart was incor¬ 
porated into the Intelligencer Publishing Company for 
$100,000 and the stock was divided among Fruli, Campbell 
and Hart and Mr. FrulFs son-in-law and one or two of their 
workmen, and for a number of years, from 1893 until—well, 
let us say, 1898 or 1899, some place along there, it paid divi¬ 
dends continuously on $100,000 capital, as the minute book 
shows. 

Mr. Campbell died, Mr. Fruli died. Mr. II art was sent in 
1810 to Colombia as Minisit r, end the business was carried 
on by Mr. J. K. Hall, Secretary, and Mr. FrulFs son-in-law. 
Mr. Hart (‘ame back after two or three years. He didn’t 
serve out his four years as Minister to Colombia, lie had 
formed business associations in Wheeling connected with 
the Security Trust Company, one of the large banks. Mr. 
Hall sold the Fruli and the Hart interest in the Intelligencer 
to Mr. (ieorge A. Laughlin, a rather wealthy and public- 
spirited man. 1 think that must have been about 1898, or 
1899. My information is, and 1 haven’t the slightest doubt 
about it being correct, that Mr. Laughlin paid Mr. Hall 
ninety cents on the dollar for the stock. 
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Q. T)i«l yon organize a new connration * . , 

I'rinlinlr £ Z 

? 1 .. 1 ^' "' s . .. k-ramo Dim-tors—Hint 

IS, the throe principal stockholders. nivself Mr Smith 
is lu»n» Mr K r r m v n i * ’ who 

, .uki .Mi | |. McNeil, who was our President and 

Mi.-,. N.nc, a daughter of M,-. ,\. W. Campbell and Mr 

LwzhUn became also Directors, ami we is'„e,l jl' 

.Im.lnal stockholders of the News the eerlilicales of the 
Mheelrn- Printing & Paper Company. 

" lull "as the capitalizati.,f tin- Wh.-, li m- Print 

mit k I a per ( oni pany .’ A. Fo.tr hundred thousand dollar! 

' V ‘ ..ers of the News the cert ill! 'pcs 

' ! I’ " " • - !I < •»» ..-I News slock, ami to h 

•li'Mlual stockholders of the Intelligencer Publishi.m < 

".r '**'. certificates on the basis of <10 per emit 4 <M 

worth for $100 of their certificates. 

Q. Ami the Wheeling Printing sV: Paper Companv took 

over the old stock ? A. The Wheeling Printing & Paper 
' onipnny took over the old stock of ,he News Publish!,,^ 
.... ompany and ahont s<» per cent of the stock of the 

J^ncer I nblishing Company, the entire amount, 
less hat winch Mr. Richard Campbell held out. 

R. Who therefore held the stock of the old News cor 

Tr luVl v ]W , ." , “ l,iwnwr Companv? 

A Ihe Wheehmr Printing* Paper Ci.mpanv. 

- '! 1: " " :,s 'Is assets? A. Ves, sole assets 

< t . W as <»r not the project a success after that ? A. Oh 

;' S - " ‘‘ . .’ ' ,f . ‘•°"rse. a heavy loss in the News fire' 

We were not sufficiently insured, ami we had a net loss there 
of possibly sixty live or seventy thousand dollars probal.lv 
more than that when we consider the cost of moving th» 
p ant and establishing it again, which had to he done 

hurriedly, the first place. The Intellige, buildi 

"as not largo enough to re-establish our job printing and 
I'tbo.uraplmnr business We rente.! another bnilditv 

across the street, which we had to fit „p and we kept (hid 
!<-s> than a year, and ot course there was considerable ex 
pense there. We rebuilt the News building, fire-proof. 

. < i stones, instead of six, as before, and sot back into 

it this was a mark of pride—just one year from the dav 

it burned out. That is. we got back into the ..(Tice, and some 
considerable part of the ..rating organization. I have 
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a mimito bore that the News made two vears later, wliieli 
might of of interest in that eonneetion. It is made 
64 February 21,1906, covering the year’s business 1904- 
1905. This minute shows the assets of the News 
Publishing Company as of that date as being $149,321.10. 
That is the tangible assets. 

Mr. Rose: Are those figures on the same basis as the 
others ? 

The Witness: Yes, I think so. I made them myself. I 
simply made a note at the bottom. “About two years to 
recover lire losses.” For the period from January 31, 1905 
to January 31, 1913, the News Publishing Company earned 
and left in tin* business in various wavs, which can be shown 
from our records, $161,484.65. 

Mr. Rose: Just what is the* basis for those figures? 

The Witness: Well, they are mv estimates made at that 

• « 

time. As a matter of fact, most of them wen* simply taken 
from mv records. 

Mr. Rose: Are those the same figures as appear in the 
minutes ? 

The Witness: Oh, ves; thev are taken from this minute 
here. This is just simply a compilation taken from the 
entries. 


P»v Mr. Jacob: 

( t ). Turn to that in the minute book and identify it so 
that the court can see von are taking it from a minute made 
at that time. A. On that date, as 1 say, December 31, 
65 1905, it shows $149,321.10. 

Mr. Rose: And that represents what? 

The Witness: The represents what 1 figured to be the 
tangible* value of the News Publishing Company on tin* 31st 
of December, 1905, after the fire loss in the News Building. 


Bv Mr. Jacob: 

Q. IIow did you figure that? A. I figured by making in¬ 
ventory, of which I can read the items here. 

( t ). You have the items listed? A. This is the sheet here. 
(,). Had you just built up the News building again? A. 
Oh, yes, and occupied it about a year at that time. 
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Q. W don't moan to say, them, that it is simi.lv vonr 
• ;. |, 1 , "' O, \ 0 ‘ ' a‘ ,,M ‘ Von know what the cos. 

«as; A. lcs. 

(^. Arc those items rodootod in the general hooks which 
we have here ... the hall ’ A. I think so. I will say this, our 
txx.k keeping, as I say, was rather sketchv. This was the 

report made ... stockholders at the time, and ! am oon- 

.denl it is substantially correct, as correct as any ..raisal 

oi tli,it kind could lx* made. 

.... ( <- ) -.’ 1 Ilis "'«* made at the time the evpei.se 

<>n was incurred.’ A. Yes. 

,i-ti ( *' ^V 1 '" ,l " 1 M mos, L v consist of* A. I will read 
tins l)aianc(‘ sli<*ct 1 m* i*<*. 

( t > You don't have to read it all. A. Advertising ac¬ 
counts, * 11 ,.)., 4 . 4 !); Stock, estimated, lithographic and joh 
".vcnhH-y actual, *21. os, ,.-,4 : hail,ling ami grounds, .0- 

Mi. looser What docs that item represent } 

The Witness: Plant? 1 

Mr. Rose: Yes. 

*.!"•' " ,< "rT S: 11 n ;i"' , ‘ s< ;"t* presses and linotvpe 
m.n limes. I liey are tin* principal items. 

By Mr. Jacob: 

Q. I>nl you have to buy new ones after the lire? A. Yes 

Tl! . ,)o J , "‘- v ''''Present their cost or appraisal * ' 

* he \\ it ness : Represent cost. 

By M r. Jacob: 

<l> : 11:1,1 just bought them, hadn't von.’ A Oh ves 

«<• bought a great many of them. We had to h„v some’ 

M x k other compan.es. * 5 .:H HI. We had made son.. 

Mde ...ves meats; Telegraph Publishing Stock, *11,.,„o , 

: ,. . - * 

, n,> 1 ,‘V' H'-'V'c advanced the Intelligencer to 

0,1 ,l,,|,,s *--•< 1°. making a total of *25fi,1 -> 4 7: 

Ihen we have a list of the indehtednesses, Com.ner- 

ir c ;;; i.:t,s , Y ,;,,, : : *-•-<><>:«dv...i«ii i.v 

' -d( 11, *!),I)(i4,S4; o„ demand notes—These dem i.nl 

*r 50471 ° ('' ' " K ‘ ° f Sll, '" k & So " Wheeling,- 

, 4 .. 1. ()pen acocnnts, * 2 <t, 234 . We hadn't settled ,11. 


0. II. BLAIR, COM MIL, ETC. 


35 


» 


r 

i* 


all 1 lie building accounts. Leaving a net valuation of $149,- 
321.10, the figure 1 gave sometime ago. 

Mr. Lose: That is the valuation as of December 31, 1905? 

The Witness: Yes. 

Mr. Hose: As to the assets, does that represent the cost 
to the News Publishing Company, and do the liabilities as 
shown thereby you represent the actual accrued liabilities? 

The Witness: I think so. I have no doubt of it. 

Mr. Dose: Those figures will tie into the general books of 
the company ? 

The Witness: Xo question about that. As I say, this 
was made for the general information of the stockholders 
at that time. As a matter of fact, this little memorandum 
hook, up to about 1917, is one of the best permanent records. 
To go on to the next year, tin* total assets which I accounted 
for at that time were $2(53,701.17, with liabilities of $88,- 
450.81, leaving net assets at January 1, 1907, or December 
31, 190(1, of $175,251.28: deducting from that the net assets 
at January 1, 1900, left earnings of $25,781.72. In other 
words, that represented the gains for that year. In other 
words, the net assets the next year were $175,251.28, 
OS which made a gain for the Wheeling News that year 
of $25,781.72. 1 made a note that the net gains for 

the Intelligencer were $8,534.(53. I have a balance sheet 
here giving those items in detail. 

Bv M r. Jacob: 

•- 

( t >. Mr. Ogden, you may continue with the next year, 
which is 1907. A. Yes, sir. On the 31st of December, 1907, 
our assets are shown by the minute book here as $203,789.52, 
a gain of $25,538.24. The next year, December 31, 1908, 
$229,437.28; the next year tlie* gain shown by our minute 
book was only a very slight one, $11,000—$230,550.2(5. The 
reason for that was that our operation showed the usual 
gain, and under ordinary conditions would have boon $24(5,- 
128.95. I make a comment there and call attention to an 
item of $1,500.00 due from the company that conducted the 
opposition paper there in Wheeling. 1 suggested we should 
depreciate that whole item and take it off, not carry it as 
an asset, which we did, and brought our balance sheet back 
to $230,550.2(5 as shown here. The next year we had grown 
from $230,550.2(5 to $253,321.82. 
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Mr. Rose: That was what date? 

The Witness: The end of 1610; December 31, 1910. The 
next year, 1911, it had grown to $285,729.92—No, that is 
1912; in 1911, it had grown to $267,472.77, and 1912, it was 
$285,729.92. The next year, $310,805.73. 

By Mr. Jacob: 

69 (,). That is 1913? A. December 31, 1913. Do you 
want me to follow that on? 

A . (jo right through and follow that to the taxable year. 
A. Well, we have it here to 1919. 

Q. Farry it through to 1919. A. $337,673, the next year. 

Q. What year is that? A. December 31, 1915. We 
haven't got one here for 1914 for some reason. It is only 
$27,000 increase in those two years. The next year, Decem¬ 
ber 31, 1916, $341,065.62. I don't believe this book carries 
it any further. We have a book at the hotel that carries 
it further. 

Q. That is as far as that particular minute book goes? 
A. Yes. 

(,). If l understand you correctly, the amounts you have 
read off have been the yearly increases to surplus, in addi¬ 
tion to the payment of dividends? A. Yes. From 1904 
up to the end of 1913, so far as I can make out from that 
book, we paid 41 per cent, in dividends. I wouldn't swear 
to that being absolutely correct. In 1904 we paid no divi¬ 
dends, 1 know that. In 1905 we paid none. In 1906, 2 per 
cent; in 1907, 2 per cent, and from that time on I think 
we paid 4 per cent one year and 6 per cent continuously 
thereafter. 

70 ( t ). Which would to-al- A. Forty-one per cent. 

( t >. On the basis of what capitalization? A. $391,- 

000 . 

( t ). Which was the combined capitalization from the mer¬ 
ger of 1904? A. Yes. That is substantially correct. We 
once or twice gave employes a share or two shares or three 
shares. Sometimes they kept them, and sometimes they 
would sell them back to us. About $391,000 was the high¬ 
est figure ever reached. There is only $392,000 now, the 
common stock. 

In addition to the payment of dividends of approxi¬ 
mately 41 per cent over that period of ten years on a capi- 
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talization of $391,000, you have added from year to year 
amounts to surplus as you have just read here? A. Yes. 

Q. Speaking with reference to the News Publishing Com¬ 
pany, the Intelligencer Publishing Company, or what? A. 
Speaking of the News Publishing Company. 

Q. What surplus, if any, did the Intelligencer accumulate 
over that period of years? A. I can refer to the Intelli¬ 
gencer book in the same wav. 

Q. Mr. Ogden, you are referring to a book; will you 
kindlv state to the court what it is? A. It is the 
71 minute book of the Wheeling Intelligencer. 

Q. Beginning- A. The first notice here is De¬ 

cember 6, 1892. 


Bv M r. Bose : 

( t ). Were you an officer of the Intelligencer at that time? 
A. Xo, sir; I was not. 

( c >. Did you have anything to do with that book then ? A. 
Xo, I did not. 

Q. And you knew nothing about that entry? A. Except 
it was given to me with the other assets of the Intelligencer, 
and 1 knew pretty well tin* handwriting. Their officers 
were within fiftv feet of ours and I knew them verv well. 


Bv Mr. Jacob: 

Q. Did thev come to vou in the ordinarv course of busi- 
ness, as the result of one of these consolidations? A. Oh, 
yes. It is signed in various places by men I knew very 
well, who are still living. Mr. Frnh isn’t. Mr. Hart is, 
and Mr. Laughlin. 

( c ). State what it purports to be. A. The minute book 
of the Wheeling Intelligencer Company. 

—. Beginning when? A. This first meeting apparently 

was held on the 20th dav of December, 1892. 

• 

(J. And, as 1 understand your testimony, that is 
72 about the time they were incorporated? A. Yes; 

they were incorporated about that time. There are 
clippings, published notices, and that sort of thing neces¬ 
sary to be published in incorporating a company, and here 
is a copy of the by-laws of the company, and all that sort 
of thing, signed by John Fruli as Chairman, and A. K. Hall, 
as Secretarv. Mr. Hall is still living. 
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Q. Who kept that minute hook of the Intelligencer Pub- 
hs nuir (ompany after this consolidation in 1004? A. r 

they quit ' 1 KU1 " 1 ' <" 'he point where 

Q. \\hat position did you occupy then? A. I was 

Secretary-1 reasurer of the Intelligencer Publish!,,..- 
panv. * 1,1 

von'Mr 7 , 11,0 !'"'l 1 n,i c"" < ‘ »•«" made hv 

V, A ' ,rst n,lm,,t *handwriting is 

,l "“ hook in which that entry . .cars came to 

A Y t,"' ! ' ! "' V , ' Om ' S0 Hf ‘-"solidations. 

-**• i cs. j hero are a - 

Mr Jacob: If the court please, the onlv information I 
an. Iron, that book is what Mr. <Men himself kept, "ml 
tins is all inuoli ado about nothing. 

I*y M r. Jacob: 

<•! <.}. Pan von trace any of the linancial accounts of 

Intc lmcm cr Publishing ('ompany after ..at,. 

sljsct**. ... 1 .... 

... . .... <*«»■ 

_(J. Start with 1004 or 1005, wherever it mav start and 
Hove ns the accumulations to surplus for t|„, ,,, . 

vears Mere i- it* ’ ' ilV< ‘ "‘ r, ‘ llu ‘ K«'" for two 

;. ! ,s ,hc comment, “The Intelligencer Pub 

lushing ( ompany, during the pas. two rears ( ",‘ricd bs 

entire interest charges. ...creased its , ' , 

amount of ^1,554 20 . ami reduced its indebted,ts *1 ! 4 J',” 
making a total gain of $ 5 , 1 !,] 7 ;, •• s ’' • ,4 - 41 > 

V- A. On March 5, 1007, the renort 

•shows total gam lor the rear of +7 tnii-M o-i , 1 ' 

for the rear l-Mir'i, ,1 , • . 1 l,e m * xt • v, ' i| P 

•>1 '-41.._>; the next year, 100S, gain, Hil.s], 

t . A ip \<>u surp Hint is correct , \ I . 1 

.... 1 it. 

7J. 1 V/. ,,n ^‘S 01 tiied to, the other clay. That 

tot mi ng i*ee. I think that is correct. 1 have net 
gam tor the year of $5,001.81. 
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Q. All right. Proceed with the next year, 1009. A. All 
the comments relative to it later on indicate that is right— 
$0,432.42. 

( c >. That is 1000? A. 1000; yes, sir. 

( c >. Now, for 1010. A. $9,411.04. 

( c ). Now, 1011. A. $(>,803.41. As soon as I finish this I 
will make a little note of explanation. 

( t >. 1012. A. $10,174.07; 1013, $11,557.10. 1 will say, 

your Honor, that we had two ways of estimating profits to 
try to make them harmonious. We kept very carefully an 
operating report, which showed all the revenues and all the 
items of expenses, and the revenues and the expenses at 
the end of each vear were figured verv carefully to obtain 
our profit, if we had one. Then we made a very careful in¬ 
ventory of values, and the accounts payable and the ac¬ 
counts receivable, and tried to arrive at the operating profit 
from that and sought, of course, to make those two methods 
harmonize, and they almost always harmonized, within 
fifty or seventy five or a hundred dollars, and when we 
got them that close together we <j 11 it and stopped 
7o looking for discrepancies, and through these minutes 
it will appear that the operating profit was a cer¬ 
tain figure and the* inventory profit was a different figure, 
but with no great variation in either case. 

( c ). Have you made a tabulation showing tin* approxi¬ 
mate total of accumulated earnings carried back to surplus, 
as shown by the minute books between 1004 and 10181 A. 
I think there is, somewhere. 

( t ). I mean have you made one from the minute book on 
an independent sheet ? A. I tried to make one yesterday, 
which I thought was made from these figures here. If mv 
memory is correct it approximated about $80,000. T don’t 
know whether those figures I gave you approximate that or 
not. They come close to it. 

Q. Do you know what years that went through ? A. On 
January 1, 1014 we show here net assets of the Wheeling 
Intelligencer, tangible assets, not including any intangibles 
at all, of $01,102.28. That is not taking in any intangibles 
at all. 

Q. That is on what page of that minute book? A. Page 

00 . 

( L ). So, then, if 1 understand you correctly, after the con¬ 
solidation in 1004, tin* News Publishing Company added to 
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surplus from earnings left in the business up to Pe- 
70 eoml)er ‘11, 1016, $101,744.52, and the Intelligencer 
Publishing Company left earnings in the business 
up to your latest figure there, of 1015, of what ? A. 1 will 
give it from page Si of the minute book. December 31, 
1005, the first time that i had a chance to make note of the 
physical assets of the Intelligencer, I made a statement 
showing tin* physical assets of the Intelligencer, over and 
above the assets, to he $12,703.30. The Intelligencer never 
paid any dividends. 11 s earnings all tin* time went back 
into the property. On page 00, as of January 1, 1014, that 
item had grown from $12,703.30 to $01,102.38. 

(,). As of what date? A. January 1, 1014, a difference of 
about $70,000. 

Q. So that as between 1004 and 1016, the Xews left in in 
earnings $101,744.52, and In* Intelligencer left in in earn¬ 
ings, up to 1014, some $70,000 odd dollars? A. Yes, sir. 

Q. And in addition thereto the consolidated organiza¬ 
tion paid 41 per cent ? A. In dividends upon a capitaliza¬ 
tion of $301,000' That was up to 15)14. It continued, of 
course, in 1014, 15)15 and 1016 to pay 6 per cent. The fact 
is we have continued to pay 6 per cent on the common ever 
since. \Ye paid one 50 per rent, stock dividend in preferred 
stock on the preferred, and one 20 per cent dividend 
77 of preferred stock, but the common stock dividends 
have continued at the same rate of 6 per cent. 

Q. Continuously after 1014? A. Yes, sir. 

Q. Tell the court what happened in 15)14 with respect to 
the Xews Publishing Company and tin* Wheeling Printing 
& Paper Company. A. We have in West Virginia a law 
which taxes charters on the basis of a certain percentage 
of the amount of tin* capital stock authorized, and under 
that law we had boon paying considerable taxes for the 
Wheeling Printing & Paper Company. We didn't see any 
advantage in continuing the Wheeling Printing & Paper 
Company, so we took the necessary steps, by publication, 
and application to tin* Secretary of State of West Virginia 
to have the authorized capital of tin* Xews Publishing Com¬ 
pany increased to $4()(),()()(). 

Q. Was that by amendment to your charter ? A. Yes. It 
required an amendment to t\* charter, and application to 
the Secretary of State and the payment of additional taxes. 
When we got our amended charter back, we adopted various 
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resolutions which appear in the minute books here, by 
which the News Publishing Company acquired—or by which 
it agreed to assume all the debts oi* the Wheeling Printing 
& Paper Company, and to issue its own certificates 
78 to the stockholders of the Wheeling Printing & Paper 
Company in an equal amount for the certificates they 
then held of the Wheeling Printing & Paper Company. Of 
course, they were all the same people, and they adopted 
resolutions by which they authorized the Wheeling Printing 

Paper Company to transfer its assets to the News Pub¬ 
lishing Company and to request the News Publishing Com¬ 
pany to issue its certificates to the stockholders of the 
Wheeling in exchange. We cancelled all the old stock cer¬ 
tificates of the News Publishing Company. We had them 
printed in a new form. We could, of course, have changed 
the name; instead of succeeding the' W heeling Printing & 
Paper Company, the 1 News Publishing Company could have 
taken some other name, like the Standard Printing Com¬ 
pany, if we wished to, but, of course, the News 
Publishing Company name had a direct connection 
with the Wheeling News, and also had a real as¬ 
set value, and so instead of adopting an entirely 
new name for the new organization, we simply took the 
name, the News Publishing Company. The effect of the 
transaction was, of course, to substitute the News Publish¬ 
ing Company new certitudes for the certificates of the 
Wheeling Printing & Paper Company and to make the News 
Publishing Company the owner of the entire property. As 
a matter of fact, it was the logical thing to do. The News 
Publishing Company was the principal money maker in 
the proposition and had been from the start. Meanwhile, 
wo had made some considerable investments in other 
7b newspapers in the state, and they were all conveyed 
to the News Publishing Company. 

( L ). 1 believe vou stated vou took over the assets of the 
Wheeling Printing & Paper Company? A. Yes, sir. 

Q. W hat did those assets consist of ? A. The only assets 
they had, of course, was about 81) per cent of the stock of 
the Intelligencer, and all the stock of the old News Publish¬ 
ing ( ompany. 

( t ). That is what you meant when you said you took over 
the assets. That is all they had? A. Oh, yes; it was only 
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a holding company. The only purpose was to avoid that 
payment of three or four hundred dollars license to the 
state of West Virginia. 

Q. Since that time all tin* operations of both papers have 
been carried on in the name of the Xews Publishing Co.? 
A. No, it wouldn't be fair to sav that. We conduct the In- 
telligencer as a separate building of their own. Of course, 
I am Secretary Treasurer, but they have a separate cashier 
and a separate bank account. 

(,). But the Xews Publishing Company owns all the stock? 
A. Yes. 

Q. Have tin* two papers or not been successful since 
1914? A. Yes. 

Q. Have you been adding to your surplus, leaving 

80 part of your earnings in from year to year? I be¬ 
lieve that you stated that since that time you paid 

regularly six per cent dividends? A. On the common stock 
and we paid 70 per cent stock dividend. 

Q. In preferred stock? A. Preferred stock. 

(,). At what rate? A. Seven percent. 

(,). Have you also paid those stock dividends? A. Yes, 
sir. 

Q. Turning back again to 1914 or 191b, what, if you know, 
was the newspaper situation, and I may say, the political 
situation in Washington, Pennsylvania? A. Well, vour 
Honor has heard it stated. Of course, von know the 
political situation of the country at large. Our section of 
West Virginia is a narrow pan handle. It is only fifteen 
miles wide at Wheeling from the Ohio River to the Penn- 
svlvania line, and Washington Countv, Pennsylvania is one 
of our near neighbors. Tin* town of Washington is thirty 
one miles from us, and pretty closely associated with us in 
manv wavs, and Washington is a verv very strong 
Republican community, a very rich community, one of the 
richest counties in the country, and our paper, the Wheel¬ 
ing Intelligencer, was a very strong Taft paper, a very 
strong Republican paper. 

81 In the fall, 1 would say, of 1912, or the early spring 
of 1914—I wouldn’t sav which, exactly, Mr. Car- 

ruthers and someone else from Washington, Pennsylvania 
came down to see me. The occasion of their visit was the 
fact that the regular Republican organization in Washing¬ 
ton county did not have a Republican newspaper. The two 
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daily newspapers published in Washington, the Observer 
and the Reporter, were both owned by Mr. John Stewart, 
and apparently Mr. Stewart had been very unfriendly to the 
regular Republican organization for a long time, and he 
had been a very valiant supporter of Mr. Roosevelt, and it 
lelt them without an organ in a very rich Republican com¬ 
munity, a very large county. I think it is the third or 
fourth largest county in the state. 

They took the matter up with me as to their need for an¬ 
other Republican paper, and mentioned the fact that a 
paper had been run up there for sometime and had gone 
bankrupt, that had been hacked by Jones Brothers, big coal 
operators, and the plant was going to be sold soon at public 
auction. The thing seemed to appeal to me. I was a more 
interested partisan in those days than I am now, and I felt, 
too, we were making a light in our own end of the state for 
Taft—Mr. Taft had been very kind to me as a personal 
friend, and 1 probably felt more strong on that subject than 
I ought to have lelt, bn! ai that time no one could foresee 
what was going to be the outcome of tin* split in the 
82 party. 

A short time later a party of them came down to 
Wheeling. Mr. Carruthers was among the party, and Mr. 
Carruthers was chairman of the Republican Committee in 
Washington County. With him was Mr. Lutton, his brother 
in law, the Sheriff of the county, one of the Mr. Donnells, 
some of the richest people in the country. Mr. Sutherland, 
who was Registrar or Treasurer, was also with them, and 
some four or live others. 

They said they would raise anywhere from ten to fifteen\ 
^thousand dollars and would contribute that much to help 1 
start a Republican paper up there. 1 went up to W ashing- I 
ton to look over the plant of the old W ashington News that I 
was going to be sold, and came to an agreement with them 
that 1 would undertake to start a Republican paper in the 
town if they would give us the amount of support to which 
they agreed. 

Perhaps I had better refer to the minute I made in report¬ 
ing that affair to our stockholders, in which I tell them that 
on April 1, 1014 we began the publication of the Washing¬ 
ton News. Previous to that time we had incorporated the 
Washington News Publishing Company, or something of 
that sort. We had subscribed originally $10,000 of the stock. 
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The people in Washington v;ere l > furnish about $!5,0.)0, 

i>ul they never did. They furnished about ten or eleven 
• • 

thousand. We h■•Id one meeting at which Mr. Carruthers 
was elected President. That was the onlv meeting the 
stockholders of the Washington News ever held. 

8.*> The company began operations on April 1, 11)14, 
and continued’operations for four or live years. 1 
want to read from this minute I have here, which is the re¬ 
port to our stockholders in March 18, 1015: 

Q. Since our last meeting the News Publishing Company 
has become interested in a property at Washington, 
Pennsylvania, known as the Daily News. This company 
was incorporated for $25,000, of which it is agreed we are 
to subscribe to $10,000 of the stock, and local people are to 
put in $15,000. Some of the local people have failed to put 
in their subscriptions. 


y y 


Of course we expected that. 

“But about $11,000 has been paid in. The Company ac¬ 
quired a plant worth easily $15,000. We bought it at $5,800. 
Wo installed some new machinery and finished paying on 
portions of the plant covered by special liens. At the pres¬ 
ent time the only outstanding lien against the plant is one ol 
$220. 'i he plant will then be free from debt and worth 
about $*20,000. The newspaper has been operated since 
April 1, 1014 and losing money with consistent regularity. 
From April 1 to October 14th it was conducted by K. 11. 
Martin, who was selected as Manager.” 

1 knew Martin. He had been the Washington correspon¬ 
dent for the Wheeling papers. 

“And he, while a very nice man, has verv little energy and 
force. About that time we were compelled to take 
84 charge of tin* property ourselves and have since been 
running it.” 

t t >. How much did the Washington subscribers dually put 
into the matter.' A. About $11,000. 

< c >. How much did the News Publishing Company put 
in; A. Well, we kept on making good all the losses. 

1 mean originally. A. Our first subscription was 

$ 10 , 000 . 
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(J. After the organization Electing was there any other 
meetiny; of anv kind held bv the stockholders of the Wash- 
ington Daily News? A. Xo, sir. 

( c ). Were the Washington subscribers ever called upon 
for further contributions? A. Xo, sir. 

( t ). Did they ever pay anything, either directly or indi¬ 
rectly, toward the cost of operation or the losses that may 
have been incurred ? A. I think not. If they ever paid any¬ 
thing at all—well, I can’t think of any form it might have 
taken, or any form in which it might have been paid. I 
will say this, one or two of the stockholders, Mr. Car- 
rnthers in particular, were very friendly and helpful and 
did all anybody may have expected of them in a friendly 

wav. ()ne or two of the others also were verv useful. 

• • 

85 Q. Did Mr. Carruthers have anything to do with 

the active management of the paper? A. Xo, he did 
not. He was very kind and helpful in his suggestions. 

( L >. How was the paper managed and operated ? A. Man¬ 
aged entirely by people from our office. 

Q. How were the accounts paid, the pay roll and so forth?! 
A. Almost from the very start we paid the paper bills;/; 
simply bought the paper and had it charged to us, and on l 
everv k'ridav night we would get a telephone message tid 1 - 
ing us how much they were short on the pay roll and how 
much they needed to meet it, and wo would arrange to send / 
the money up to them to see that it was paid. 

t t ). W ho controlled the policy of the paper? A. I did. \ 
Of course it was published as and thoroughly understood to * 
he a regular Republican newspaper. That was not only 
agreeable to the people in Washington, but was our inten¬ 
tion from the verv start. 

( t >. Did you also control all of its operations? A. I think 
so. Of course we controlled them through my employes. 

( t >. How long was the paper in existence? A. It sus¬ 
pended in 1920. 

( t >. State whether or not your control and operation and 
payment of the bills continued in the same manner 
SO until it was suspended? A. Yes. We suspended the 
I taper, I think, without notice to anybody in Wash¬ 
ington. All of them who took any interest in the matter 
w knew tha t we were paying the bills and sustaining a loss and 
they w ere enITrelyAvTITTiig we should make what disposition 
of it we could. 
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Q. Ditl it lose money eaeli and every year of its opera¬ 
tion? A. Well, I expect it did. You can realize, as I have 
tried to explain to you, that it was political. We tried to 
run it as a business venture, and yet the field for it was 
made on account of the political situation. If the political 
situation had continued then* would have been a permanent 
place for the paper, but by 15)16, as you all know, Mr. Roose¬ 
velt came back into the Republican party, and a large ma¬ 
jority of his followers did also, and the other papers there 
dropped gracefully into line in 11)16 with the other Bull 
Moose elements. There was some little question as to what 
thev intended to do in BBS, but when tliev continued regu- 
larly in 15)1 S it is pretty obvious there was no field left for 
a third paper there. If there was any field for it at all, it 
would have boon as an independent Democratic paper, which 
we could not. under the circumstances afford to try to run. 

Q. How did you carry on your books the expenditures of 
the Washington Daily Xews ! A. I made a memorandum 
here. It appears in the minutes of a meeting held 
S7 Mav 14, 15)17, which would cover the vear 1916, that 
we carried as an asset the Washington Xews at $1?6,- 
349.97. In other words, in addition to our original $10,000 
we advanced $16,349.97 to continue its operations, and 1 
make the suggestion in that report that it is doubtful 
whether we ought to carrv as an asset anv further advances 
to the Washington Xews, that it was altogether likely that 
it would bo a loss; and that as a matter of good book¬ 
keeping further advances to the Washington Xews should 
be carried as a loss or not at all. 

( t ). What finally happened to the amounts expended, so 
far as vour books are concerned? A. Sometime in 1917 we 
started, and in 15)17, 15) 1S and 15)15) we began charging to 
losses, that is to expenses, the advances made to the Wash¬ 
ington Xews. 1 can't say whether we charged them all or 
not. 1 think we started charging half at first, and after¬ 
wards charged all. 

Q. Have von anything to show how much vou charged off 
in 1917? A. 1 don’t think we have a note in this book. We 
have that in the statement book, which Mr. (’lark can prob¬ 
ably locate. 

Mr. Jacob: If your Honor please, the sixty day letter 
from which the appeal is taken does not show the amount of 
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loss charge cl off in 1017,1018 and 1010 by the News Publish¬ 
ing Company, hut that sixty day letter does refer to 
88 a previous letter which shows the losses. I think 
with counsel for the Commissioner 1 can stipulate the 
amounts in and not crowd the record with so many 60 day 
letters. For 1018 the amount charged off is $8,685.61; for 
1010, the amount charged off is $16,120.72. 

The Witness: In our report of January 30, 1020 1 com¬ 
ment on that, and call attention to the fact that we depre¬ 
ciated the building, plant account and so forth, and marked 
off as cost of operation the* entire cost of the Washington 
News. That is all the report covers. 

Bv Mr. Jacob: 

( t ). When was the Washington News finally wound up and 
liquidated? A. In 1020. 

Q. Do you know the date? A. Well, I think it was the 
spring of 1020. I have a minute here which covers it in 
the report made in 1021. 

The Member: I believe von read into the record the fact 
that you advanced from whatever date you got the paper 
up to* 1016, about $16,000? 

The Witness: Our total advances up to that period, in¬ 
cluding stock subscription had been $26,000 some off. At 
that point 1 began to figure that we ought not to carry as 
assets on our hooks further advances, because the original 
plant valuation as I read to you was about $20,000. 
80 Unit is giving full value* to the property we bought. 

1 thought when we got $26,000 into it, it was alto¬ 
gether problematical whether we ought to consider any 
more* aelvances as assets at all. 

During the* year 1020 we* elise*ontinueel the publication of 
the W ashington News. This was elone* for three reasons. 
We had an opportunity to pass on to our opposition some of 
our obligations on advantageous terms. We had had a 
newspaper contest and realized something on it in 1010, 
and accumulated some obligations which the opposition 
were willing enough and glad enough to take off our hands. 
Second, the excessive cost of white paper at the time the 
sale was made was such that every roll consumed by the 
Washington News put a burden on us, with no immediate 
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prospects of the situation improving ami I was rather glad 
o stop bu\ niff paper at five cents a pound and selling it at 
two cents a pound. Of course, you gentlemen not bein- in 

,'miTr.r” K. k """ .. i» 

'•-"and I-or some reason or other the makers of 

news print paper in this country seemed unable to supply 

V'V ' ^ "awspa]lers. We had a contract with the 

International at live cents a pound, or five and a .niarter 
which in itself was an extravagant price. The price he- 

wnr "' i,s fwo an, l " 'farter. The present price is 
on > tree and a ‘farter, hut the International and the 
< anadian hxporl Paper Company and every other lar-m 

.... P>'<>dueer cut down tin.. allowed their cus- 

• ‘•ontract at that time called for about 

rt.t . . - ! ,olls - " '• '"““'led in the neighborhood of XOOO 
I "at is, tor normal proiluction of the fiper. You mav re- 
mem ier that during that period some papers operated with- 
out advertising—durum' l!>lt), 1020 and 1021. 

By .Mi\ Jacob: 

., VT 'amo'l ‘hose losses into vour books as losses on 
"aslnngton News ' A. Oh, yes. But 1 want tosav that 
e\ei> extra pound of paper we bought we had to pay the 
s|»ot price lor it. which was twelve to fourteen cents Kvcrv 
pound we could save by discontinuing the Washington .News 
was saving; this paper at twelve and fourteen cents That 
is one very .great reason for not wanting to be compelled to 
buy any more paper than we had to. I mention another 
tlnug in this report, the gross misconduct of our Mana-er 

(j. I think the court understands all about it. A [ w . ls 

going to say that the man we sent up to help run the W ,si, 
ington Yews stole+4,700. "'""Wasli- 

Air. Jacob: That\s all. 

(Yoss-examination. 


By Air. Rose: 

Air. Ogdon, yon have boon connected with the Xows 
Publishing Company since its organization in 1 S<>() 
stockholder and officer, have yon not? A. Yes ’ <S 
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91 Q. In the figures which you read from the minute 
hook of the News Publishing Company for the years 

190b to 1913 inclusive, as I understand those figures they 
are the result of an appraisal made, including in part the 
cost of assets as rellected by the books and including in part 
an appraisal or estimate of the present value of some of the 
assets? A. 1 think that is a fair statement; yes, sir. 

( t ). At the organization of the News Publishing Company 
in 1890, I believe you said that the corporation started out 
with a capital of $14,000? A. Yes, sir. 

Q. That is to say there was $14,000 par value of stock 
issued for assets? A. Yes, sir. 

( t >. Those assets consisted, in part, of the assets of some 
other newspaper taken over? A. Yes, there was a weekday 
and a Sunday news letter, which we purchased for $5,000 
and turned it into $0,000 in this corporation, and the extra 
thousand dollars covered promotion and other expenses 
that we had. 

Q. The assets, then, of that newspaper taken over, and 
the cash paid in, making up tlie $14,000, are still rellected 
in the books of the News Publishing Company at this time ? 
That is to say, it has not been written off? A. Oh, 
no. 

92 Q. Then the capital stock was increased by means 
of stock dividends at various times until the out¬ 
standing capital stock reached $70,000, and thereafter 
$5,000 was sold, bringing the par value of the outstanding 
capital stock in 1904 to $75,000? A. Yes; that would be 
right—the early part of 1904. 

Q. Then in 1904, can you kindly trace that transaction for 
me again, just briefly, the promotion of the Wheeling Print¬ 
ing & Paper Company, and the issuance of its capital stock ? 

A. Well, Mr. Laughlin had bought the Intelligencer or 
about 90 per cent of the stock of the Intelligencer from Mr. 
Hall. He was a rich man, and Ik* spent quite a little money 
on it, and there was very active competition, and at the 
meeting we held to consider the job printing situation, down 
at my office, I remember the representative of the other 
paper, the Register, was there, and he asked them to excuse 
us, and he brought up the matter himself of tlie possibilities 
of our taking over the Intelligencer. 
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Q. That was the owner of the stock? A. Yes. He said 
verv frankly his manager was involving him to such an 
extent that he was getting afraid. The thins? appealed to 
me, because when Mr. Laugldin had bought this stock of 
Mr. Hall, we had ourselves figured on buying it. That is, 
the News had. Mr. Smith who is here in the hall today, and 
myself had talked with the previous owner about 
DM buying; this stock, but Mr. Laughl'm bought it, so we 
were still in the mind, and that started our negotia¬ 
tions. Mr. Laughlin stated that he did not want to retire 
from tin* newspaper business, but In* wanted a management 
for the Intelligencer that would be safe and helpful. We 
had two or three meetings together. He stipulated, of 
course, secrecy, because if the thing didn’t go through, it 
would reflect on tin* Intelligencer «juite a little, and he and I 
worked out what we thought was a reasonable and fair 
plan, based on the earning capacity of the two papers. The 
plan was to form a new company in which the News would 
have a $.’>00,000 interest and the Intelligencer a $100,000 
interest. We thought wo had reached a definite agreement 
on that, and we had, so far as we were concerned. I called 

Mr. Smith and Mr. McNeil—I believe they are tin* only two 

• • 

stockholders 1 consulted, because it was a small corpora¬ 
tion—and laid the thing before them, and Mr. Smith ob¬ 
jected verv violently—Well, I won’t sav violently, but he 
objected. 1 did not care to force anything on him, although 
of course I could have clone* so. I reported back his objec¬ 
tions and after some further negotiations Mr. Laughl'm 
agreed to make the interest of the Intelligencer $00,000 in¬ 
stead of $100,000, and the News interest $.‘>10,000 instead of 
$,‘>00,000. On that basis the arrangement was made. 

( t ). At that time there was formed a new corpora¬ 
te tion known as the Wheeling Printing & Paper Com¬ 
pany? A. Yes. 

Q. And the authorized capital stock of that corporation 
was- A. $400,000. 

Q. And that now corporation issued $.‘110,000 par value 
of its stock to the stockholders of the News Publishing 
Company? A. Yes, sir. 

Q. For their stock in the News Publishing Company? A. 
Yes, sir. 

Q. Of what par value? A. Well, the stock of tin* News 
Publishing Company was $100 at that time, of course. 
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Q. Seventy-live thousand total.’ A. Yes. 

Q. And the net worth of the News Publishing Company 
as reflected in the minute book from whieh you testified a 
while ago at that time was how much? A. l?ight here I want 
to correct my evidence to the extent of $3,000, 1 think it 
would be, at that time. As of .January 1, 1003, it was 
$150,253, and reading this minute 1 added to it $17,750 for 
the next year. That should have been $14,750, making it 
$170,003. * 

This transfer of stock took place in 1004? A. Yes. 

It was contracted to take place or he effective as of 
05 .January 15, 1004. 

(J. Insofar as the corporate- A. You say net 

worth—excuse me. The amount behind the assets was 
$170,000.*. 

Q. \\ hatever the books reflect ? A. The books do not take 
into consideration anv intangibles at all. 

Q. But insofar as the corporate life of the News, it went 
right ahead. It was merely a sale of the stock by the 
stock owners? Or a transfer bv them of the Xews Publish- 
ing Company stock for Wheeling Paper Printing Com¬ 
pany stock? A. Yes. 

(,). Then in 1014 the charter of the Xews Publishing Com¬ 
pany was amended? A. Yes. 

Q. To increase the stock to what amount ? A. $400,001). 

Q. Then what action was taken? A. Well, the amended 
company called all its old certificates to bo called in and 
cancelled. They made a proposition to the Wheeling Print¬ 
ing & Paper Company to assmm* all its obligations and 
issue to the Wheeling Printing & Paper Company stock¬ 
holders the certificates of the Xews Publishing Company in 
exchange for Wheeling in e<jua! amount, assuming 
0(> the Obligations of the Wheeling and taking over ifs 
assets. It issued new certificates in a new form 
entirely, and we considered began a now corporate life 
entirely. 

( L ). The charter wasn't cancelled; it was merely amended ? 
A. I imagine the charter wasn't cancelled. I am not exactly 
a lawyer. I knew we had to amend the charter and pay 
an additional charter fee, and I assume* the old charter 
was simple amended by the Secretary of State. 

(). To pro\ ide for an additional issue of stock up to $400,- 
000? A. I imagine that was the action taken. We were 
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fortunate in having two attorney, in our company, and I 
left tlie details to them. 

Q. In regard to the employment of solicitors and the 

prizes given for the purpose of increasing the circulation, 

is there anv wav to determine from vour hooks or records 
• • • 

whether or not such solicitors and the cost of distribution 
of prizes was for the purpose of securing new business 
exclusively.' A. No, there wouldn't be. That would be 
utterly out of the question. Of course, in every business 
there is a certain amount of wastage which lias to be made 
good in order to keep your business where it is. 

( t ). Did any of those solicitors spend any of their time 
in any other work, such as collections, renewals of 

97 subscriptions, advertising? A. Xo. That was done 
in a different department. The collection depart¬ 
ment and the distribution department were fairly well 
separated from tlie soliciting department. It would hardly 
be practical in operation to use the same men. 

( c >. In regard to the original stones on which he litho¬ 
grapher works, I believe you stall'd in \oiir direct examina¬ 
tion that some of those stones had now become obsolete? 
A. Oh, yes. 

Q. Have anv of such stones ever been written off vour 
books, or are they still carried? A. As a matter of fact, 
thev never were carried on our books. 

( c >. How were they treated, charged to expense? A. 
(’barged to expense. Everything charged to expense; 
never carried on our books. 

(J. ’rui ning back just a minute to the transaction in 1904, 
were all of the stockholders of the Xews Publishing (’om- 
pany willing to enter into this transaction? A. After we 
had mollified the* one recalcitrant they were all willing. 

< t >. Were there any propositions made to buy out the re¬ 
calcitrant at that time? A. Oh, no; it didn't reach that 
point. 

98 <>. Was there any price put upon the stock at the 
time the total par value outstanding was $75,000? 

A. Well, I can't say that any price was put on, because we 
hadn't anybody to give a price to. Wo all had an estimate 
or idea of the value of the property. I mean that all of us 
were familiar with it, and had a very clear idea, generally, 
but in the sense of giving a price to anyone, we had no one 
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method. We stopped using that. You see the hook 

100 was getting verv hulkv. “The stockholders met at 
the office of II. I 1 . Ogden, a quorum being present. 

II. (\ Ogden read the annual report for the year 1017, show¬ 
ing the earnings of the News of $'10,-10.0-: total net worth 
of $‘>2(1,154.10. Details of the report were filed in the state¬ 
ment hook of the corporation.” The statement hook is here 
in town and can he gotten in a few minutes, hut we haven't 
anv minute covering that. There was no meeting held in 
1010 at all. 

Q. Then there is nothing in the minutes either for 1918 
or 1010 relative to the advances made to the Washington 
News Company? A. Nothing here. Of course, whatever 
claims were made in that connection were made from the 
statement hook of tin* company. 

Q. Just what do von mean bv the statement hook? A. 
Wo have a statement hook which covers most of these pro¬ 
ceedings in later years. Instead of depending on this min¬ 
ute hook to cover the proceedings of later years, beginning 
about 1D17 or 1918, we began putting them in a new hook, 
the statement hook, because 4 this hook was getting too 
crowded. 

( t ). Is that statement hook a part of the minutes? A. Oh, 
no. 

( c h What is it ? A. Just simply a record of our business, 
made up from our ledgers. 

101 (*). Part of your hooks of account ? A. Yes. 

( t ). Have you that hook here? A. It is at the Wil¬ 
lard Hotel. But, of course*, any reports that they made 
as to profits are 4 subject to he* checked from our statement 
hook and the 4 ledgers. 

O. That minute 4 hook would contain a record of anv ofii- 
cial action taken, would it not ? A. Oh, yes. 

Q. Is there any record in 1920 regarding the advances to 
the Washington News? A. There is nothing giving any 
definite figure in this hook. 

A. Does it say anything at all about it ? A. I read you 
that, 1 believe, covering the year we 4 discontinued. It stated 
that during the year 1920 we discontinued, and it gave the 
reasons for it. It says there were three reasons for dis¬ 
continuing it. 

Q. That is already in the record? A. It is already in the 
record. Without intending to go bevond what vou mav 
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wish, I will say that our business lias grown a great (leal 
in the last six or eight years, and many things like this 
which 1 formerly personally attended to, I have ceased to 
he able to do, and we have had to transfer them. 

102 Q. Passing to the question of affiliation claimed 
between these two companies, do you know how many 
shares of stock were outstanding in the News Publishing 
Company in the years 1918 and 1919? A. You mean the 
Xews Publishing Company of Wheeling? 

Q. I mean the Washington News, pardon me. A. There 
was no stock ever issued after the first issuings to the stock¬ 
holders. Of course, I could have issued to ourselves at anv 
time- 

( c ). I will put the question this way. Do you know 
whether during the years 1918 and 1919 the Washington 
Xews had outstanding 200 shares of stock? A. Well, 1 ex¬ 
pect it had. 

O. Do von know? A. No, I don't. 1 don't think any 
stock certificate was over issued after the first ones. That 
is just from memory. It might have been that sometime 
or another we issued 100 share* eertificat- or 200 to credit 
on the account of the Wheeling Xews, but I don't think we 
did. 1 could have had it done any time I felt like doing 
it, but there was no particular reason. There was never 
any occasion to hold a stockholders’ meeting. 

Q. Do you know how many shares of stock tin* News 
Publishing Company owned in the Washington News? A. 

Yes, it owned Ihe first certificate for 100 shares. I 
Iff) know it owned that. After that it had an indebted¬ 
ness against tin* Washington Xews for money ad- 
vanced. 

Q. I am talking about just the stock. A. 1 don’t think 
we over had a certificate for more than 100 shares. We 
may have had. 1 won't be sure about that. If we had, it 
was purely formal. I doubt that we ever did. 


Redirect examinafion. 

I>v Mr. Jacob: 

Q. Mr. Ogden, with reference to the value of file stock 
of the Intelligencer Publishing Company and the News Pub¬ 
lishing Company in 1904, had there been any sales of the 
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Xi-ws Pul,lishing Company stock l,y winch von could <'au"e 

rV a \Vi' | A ‘ V.’" n "' a " NVws l>ul,lisl,i "« t'onfiMifv 

Oi the \\ heel nit; Printing iV Paper Company.’ 

• J'.T ,inu * • vou the consolidation hv form- 

Iiijr the \\ heeling Printing .V; Paper Company, had there 
'ecu any sales ol the stock of the News Publishing Com¬ 
pany. A. Some time previous to 1904, some three or four 
>ears previous we had sold this £5,IK 10 of stock to the em- 
j,loves; one man in particular, I think, took *:S,77.0 of it 

J-oLo 1 Si, V! w, ‘ ""•'-ns.-d the capital stock from 

f‘ , to $I.),000. | hat same man. about 1!)07 or 1908 

•ecame dissatisfied and sold out and I bought his stock’ 
He had gotten something like 4 11 77. shares for every 
s 'are he had put in. I bought his slock from him at about 

h., to 88 cents. I know I paid him sixteen or seven- 
PH teen ..sand dollars. 

ohl V ,l,a< n "" ,v l,a<k ;ls Hie price of the 

Id News I nblishing Company stock.' A. Well, vou could 

hardly measure it that way. We started in the litho-rapl 

business about 190<i and he was the transfer foreman We 

S.w""\V H "" " i,S "" ... a prettv good 

• < bought we sold H at a pretty fair and liberal 

pin. to him. I mean, wv gave it to him verv cheap \ n ,| 

7;"“ >,-7 | «;v".n r.o,„ hi,;, a,.dmalie 

a pioht ot twelve to thirteen thousand dollars on the trans- 

vm or‘ , th U v r " 1; ,m'- ol ' a,,v •“«* about 

trans-H i, ’ N \ v ( ' OIn ' ,a "- v Hian this 

u.ins.Hlion. A. No. | don't recall any 

()!?'„ ! ""if VI,'* " ,a ' Was .. 1 «' any extent ? A. 

, • 1 any sales at all. they were to cm 

plo\es, and it was bought back from them. ' I don't think 
there were any at all. 

P?V UV, 7 I , , i "' n “ a "- v s:ll, ‘ s °1 ll"' stock of the Whcelin*' 

1 in ting A- | a per Company between 1904 and 1914' 

A. Ibis one I have told you of was the largest one and 

T am no sure hut that there was one other transaction 

was' 9 ,,r M '> •)• Whether ('hat 

was j.it t not. I don t know. I paid her par. 

m- /i ^' a ' i ,llal ,or ll"' Wheeling Printin'' & p anPr 
10.i (ompany stock.' A. Ves. Whether it was before 
or after 1914: I don’t know. ,C 
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Recross-examination. 

Bv Mr. Rose: 

Q. When tlie stock of the News Publishing Company was 
sold to the employe prior to 1904, what was the sale price? 
A. Well, when the capital was $70,000 and advanced to $75,- 
000, it sold at par. 

Q. It was purchased by you when? A. I bought it back 
about 1908 or 1909—long before 1914, I know, and I paid 
for what cost him $3,750, I paid him $16,000. 

Mr. Rose. That’s all. 

(Witness excused.) 

Mr. Jacob: May it please your Honor, we also have as a 
witness Mr. C. D. Carruthers, of Washington, Pennsyl¬ 
vania, who was one of the gentlemen who came down in 
1914 with regard to starting this Washington News. I 
had hoped to use him in corroboration of the facts as they 
have been testified to. I have here also S. (1. Smith, of 
Wheeling, West Virginia, one of the original incorporators 
with Mr. Ogden in the News Publishing Company in 1890. 
Mr. Smith, we had hoped, would testify as to the original 
control and history of the News Publishing Company and 
on down to the merger in 1914 and the value of the 
106 stock and wliv those values were arrived at. lie is 
the second largest stock holder at the* present time 
in the News Publishing Company, but owing to the lateness 
of the hour, and inasmuch as these witnesses are simply 
corroborating witnesses, and not desiring to continue the 
case until tomorrow, we would just like to not them on 
the record and state to counsel that thev are here, and if 
there are any questions he wishes to ask them, we tender 
them for that purpose. 

Mr. Rose: Not if thev are merely corroborative. 

• % 

The Member: T would like to hear Mr. Carruthers on that 
Washington News proposition. 
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Whereupon C. D. Carruthers \\v..: called as a witness by 
and on belialt* of the Petitioner and, having been first dulv 
sworn, testified as follows: 

Direct examination. 

The Member: All I want him 1o do is to state the rela¬ 
tionship of these other stockholders to the paper, and how 
they regarded the management and control, and what in¬ 
terest they took in it. 

Bv Mr. Jacob: 

Q. Mr. Carruthers, suppose you, just in your own way, 

and as briefly as may be, tell what von know about that 
• • ’ » 

Washington News dead with Mr. Ogden. A. Mr. Ogden has 
stated the facts in the case. 1 was interested in a 

107 paper prior to that time, as Mr. Ogden has said, con¬ 
trolled very largely by the Pittsburg & Buffalo Coal 

Company and they failed, and the paper failed with the 
company. They controlled tin* management, and we rather 
insisted on Mr. Ogden coming up and taking hold of this 
paper for the reasons set forth in his testimony. My rec¬ 
ollection is that we raised $11,000. 1 had a thousand dol¬ 

lars’ worth of stock. As a matter of fact, 1 don't know 
whether we ever issued stock to the other fellows or not. 
We rather made those contributions to the newspaper for 
political purposes. 

The Member: Do you think stock was issued. 1 
The Witness: I Blink it was to Mr. Ogden. I don’t re¬ 
member whether 1 had mine. I don't know what became 
of it. It seems to me, from memory, that I made a con¬ 
tribution for the sole purpose of having a political paper. 
The Member: About how many individuals were there? 
The Witness: it strikes me there were twelve—fifteen, 
perhaps. I think there were several of us who took a 
thousand dollars, and then I think some were in for $500 
subscriptions, and possibly we had one as low as two 
shares. They were largely oflice holders. 

The Member: Were you acquainted with these other 
stockholders ? 

The Witness: Oh, ves: very close. 

The Member: What was their relation to tlie 

108 paper, similar to yours? A. The same. 

The Member: Did they take any interest in its 

• • 

management ? 
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The Witness: Not a particle, except we threw all the 
advertising we could to it. 

The Witness: Ilow did you regard the stock you owned? 
Did you take anv interest as a stockholder in the manage- 
ment or policy or anything? 

The Witness: No, I did not. 

The Member: Was there anything said, or did you have 
anv understanding with Mr. Ogden about who should have 
charge and control of the policies and management of the 
paper? 

The Witness: We turned that over to Mr. Ogden abso- 
lutelv. 

The Member: Was it the understanding between vou 
that vou individual members would not undertake to use 
vour stock to influence or control the management and 
policies of the paper if he came up there to take charge 
of it ? 


The Witness: It wasn’t our dispostion at all to do that. 
We gave him absolute control of it. 

The Member: Was it the understanding of the individual 
stockholders that you would turn over the management to 
him and let him have complete charge of the paper? 

The Witness: We would be very glad to, because he met 
the bills promptly. 

The Member: In other wortls, you wanted a paper, 
109 and you didn’t want any interest in any corpora¬ 
tion ? 

The Witness: In no corporation; that’s the idea. We 
were only too glad to do it in order to get a paper, in the 
hope that he would make a success of it financially for him¬ 
self. 


The Member: Vou considered vour interest in the cor- 
poration the same as his interest, did you; that is, Mr. Og¬ 
den's interest? 

The Witness: Not as a financial proposition, with the 
hope of making it profitable. 

The Member: 1 mean so far as the policy of the paper 
was concerned. 

The Witness: Yes. 

The Member: Whatever his interests or desires were, 
were vours; is that it? 

The Witness: Yes, my only interest was in attempting 
to assist him, if I could, with my friends, in securing ad- 


60 


NEWS PUBLISHING CO. VS. 


vertising and keeping in pace with the other, as a news¬ 
paper. Many a time I would go out of my way to get in 
touch over the telephone or in some other t way with the 
newspaper to tit keep it up to date with the happenings of 
the dav. 

The Member: Would von sav that as a result of vour con- 

• • • 

ference and relations with Mr. Ogden that during the time 
he was running the paper up there you placed him in con¬ 
trol of the voting rights of that stock, and the other 
110 individuals the same? A. We did; yes, sir. 

Bv Mr. Jacob: 

Q. Did you ever expect to make any money out of the 
money you put into this venture? A. Nobody did. 

( c >. How did the others feel about it? A. They felt just 
the same. We were a unit on it. 

( t ). You just wanted a paper and were willing to pay for 
it that much monev? A. Yes, mv recollection is I made 
three trips to Wheeling in order to get them interested. 

Q. And after you put the money in you were perfectly 
willing to let Mr. Ogden- A. Run the paper. 

Q. And even pay the bills? A. Pay the bills; and he 
was a good “Moses.” 

Cross-examination. 


Bv Mr. Rose: 

Q. You were perfectly satisfied, were you, to have Mr. 

Ogden in active management of the paper? A. Absolutely. 

Q. And it was your purpose in forming this corporation, 

and buying this stock that Mr. Ogden should be the manager 

and run the paper? A. Yes, sir. 

Ill Q. And you agreed with Mr. Ogden's policy in 

running the paper because you had confidence in him, 

did von not ? A. Absolutely. 

* • 

Q. And not because you had to? A. No. Well, I think 
Mr. Ogden had the majority of the stock. 

Q. He had the majority of the stock; that is true- 

A. That is, at the start, and very much more than the ma¬ 
jority later. 
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Q. 11 is publishing; Company did. But you could have ex¬ 
ercised your right to vote your stock anyway you wanted 
to, as you saw tit, could you not ! A. Oh, yes. 

(Witness excused.) 

Mr. Jacob: That is our case, vour Honor. 

. » 

The Member: Has the Commissioner any evidence? 

Mr. Rose: Xo further evidence. 

The Member: Thirty days will be allowed for the tiling 
of briefs. 

(The above and foregoing proceedings are all of the pro¬ 
ceedings held and testimony heard in the above casa; where¬ 
upon at 4.30 o’clock, p. m. the hearing in the above en¬ 
titled matter was concluded.) 

112 A true copy. Teste: 

I). B. GAMBLE, 

('In k l \ S. Hoard of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 8078. 


News Publishing Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Promulgated Mav 6, 1927. 

1. Where a corporation secures an amendment to its 
charter by means of which its authorized capital stock is in¬ 
creased, issues this stock for stock of a like par value of a 
corporation which held its stock, liquidates the latter corpo¬ 
ration, and cancels its own stock which the latter held, 
there is not thereby anything paid in to the corporation. 

2. Under the foregoing conditions, stock of another cor¬ 
poration not affiliated, which was taken over by the corpo¬ 
ration should be valued at the cash value at date of liquida¬ 
tion. 

3. Amounts paid to build up circulation structure and 
amounts expended in the acquisition and manufacture of 
lithographing plates which are used from year to year, both 
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of which amounts wore originally charged to expense, may 
not be restored to invested capital, unless definite informa¬ 
tion as to the expenditures are shown. 

4. Affiliation denied in the absence of evidence as to tin* 
control exercised by tin* company claiming affiliation. 

5. I rnler section 234 of the Revenue Act of 1918, there is 
no provision for the partial writing down of an account 
prior to the time when the debt is ascertained to be worth¬ 
less, or for charging off a partial loss on account of an in¬ 
vestment in a corporation prior to the time the actual loss 
is determined. 

llarvey 1). Jacob, Ksq, and Walter A. Bolinger, Hsq., for 
the petitioner. 

P. J. Rose, Ksq., for tin* respondent. 

This proceeding is for the redetermination of deficiencies 
of $11,114.(52 and $8,072.29 for the calendar years 1918 and 
1919, respectively. 

The errors assigned by the petitioner are: (1) The fail¬ 
ure of the Commissioner to allow certain proved tangible 
and intangible assets as invested capital: (2) tin* failure of 
the Commissioner to permit petitioner to file consolidated 
returns for itself and its subsidiary, tin* Washington 
113 News Co., of Washington, Pennsylvania; (3) the 
failure of the Commissioner to allow as a deduction 
for bad debts in the years on appeal advances made* to tin* 
Washington Daily News of Washington, Pennsylvania. 
(This error is contended for only if the second error is not 
found.) 

Findings of Fact. 

The petitioner is a West Virginia corporation which was 
organized in 1890 with a capital stock of $14,000, and is en¬ 
gaged primarily in the publication of a daily afternoon and 
Sunday morning paper. 'This capitalization was increased 
from time to time by stock dividends and one sale of stock 
to employees for $5,000 cash so that its outstanding capital 
stock was $75,000 on January 1(5, 1904, when its total 
capital stock was acquired by the newly formed Wheeling 
Printing & Paper Company, (hereinafter sometimes re¬ 
ferred to as the Holding Company) in exchange for $310,- 
000 capital stock of the latter company. 

Another corporation which it is necessary to consider in 
connection with this appeal is the Intelligencer Publishing 
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Company, (hereinafter referred to as the Intelligencer) a 
business begun prior to the Civil War and continued, either 
under individual or partnership form of organization, until 
1893 when it was incorporated with a capital stock of $100,- 
000, and had such an outstanding capital stock when 89 per 
cent of its capital stock was acquired by the Wheeling Print¬ 
ing and Paper Company in 1904. Its business was 

114 that of publishing a daily morning paper. 

In the negotiations leading up to the consolidation 
of the petitioner and Intelligencer, considerable discussion 
took place as to the basis on which the consolidation would 
be effected. Finally, it was decided that the Holding Com¬ 
pany would be formed with a capital stock of $400,000, 
$310,000 of which would be* issued for the stock of the 
petitioner and $90,000 for the stock of the Intelligencer. 
On January 15, 1904, the day before the consolidation was 
to have become effective and after announcement to that 
effect had been made, a fire occurred in the plant of the peti¬ 
tioner resulting in a loss of approximately $75,000. The 
majority stockholder of the Intelligencer thereupon ob¬ 
jected to the old basis of its entering the consolidation, but 
the agreement was ultimately effect ed as deci ded upon ex¬ 
cept that oik* stockholder of tin* Intelligencer, owning ap¬ 
proximately $11,000 capital stock, refused to enter the con¬ 
solidation.-—T-be-JIolding Company held as its only assets 
$75,000 capital stock of the petitioner and $89,000 capital 
stock of the Intelligencer. 

The three corporations continued in existence until 1914, 
when, for reasons of economy in state taxation, the peti¬ 
tioner secured an amendment to its charter by which its 
authorized capital stock was increased from $75,000 to 
$400,000, and new stock issued to the old stockholders of 
the petitioner in exchange for the stock of the Holding 
Company of like par value. The Holding Company was 
thereupon dissolved and its assets, consisting of $89,000 par 
value of the stock of the Intelligencer and $75,000 

115 par value of stock of the petitioner, were taken over 
by the petitioner, the old stock of the petitioner being 

cancelled. 

The petitioner and Intelligencer were ruled non-affiliated 
for the years on appeal. 

No exact evidence was given as to petitioner’s earnings 
from date of incorporation, though the business was sue- 
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cessful. Dividends were paid for the greater part of the 
period from 1892 to 1904 at the rate of 6% on the capitaliza¬ 
tion. The stock was closely held, no sales being made at 
or prior to 1904, except one sale of $5,000 to employees, 
three or four years prior to this date. In addition to the 
payment of dividends, earnings were left in the business to 
the extent that its net worth on January 1, liH)4 (including 
that represented by outstanding capital stock), was ap¬ 
proximately $170,000. On account of a tire loss in 1904, no 
dividends were paid in 1904 and 1905, but dividend pay¬ 
ments were resumed in 190(5, in which year and in the fol¬ 
lowing year dividends were paid on the outstanding capital 
stock of the Holding Company at the rate of 2 %. jj nhse- 
qucntlv, with the exception of one year, up to and including 
1913, dividends were paid at the rate of 0% on the capital 
stock of the Holding Company. 

Subsequent to the 1914 merger, the petitioner paid divi¬ 
dends at the rate of 6% upon its total capitalization. In 
addition thereto, it paid one preferred stock dividend of 
50% and one preferred stock dividend of 20% and has paid 
7% on these issues of stock. 

116 The net worth of the petitioner as shown by its 
books of account on January 1, 1904, was approxi¬ 
mately $170,000. Due to a lire on January 15, 1904, which 
caused a loss of approximately $75,000, the net worth on 
January 16, 1904, the date of the consolidation, was sub- 
stantiallv less than that on January 1, 1904. The next 
statement of its net worth was on December 31, 1905, when 
it was $149,321.10. At the end of subsequent years it was 
as follows: 


NYt worth. 


1 


1906 

1907 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

1915 

1916 


$175,250 28 
203,789 52 
229,437 38 
230,550 26 
253,321 82 
267,472 77 
285,729.92 
310,805.72 
Not given. 
337,673 00 
341,065 62 


$25,929 18 
28,539 24 
25,647 86 
1,112.88 
22,771 56 
14,150 95 
18,257.15 
25,075 83 


26,867 28 
3,392 62 
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Various sums were spout by petitioner in building up cir¬ 
culation structure from 189:2 to 1904 by means of popu¬ 
larity contests and other schemes common to the newspaper 
business, which amounts were charged to expenses. These 
expenditures from 1899 to 1916 were $76,139.20 for salaries 
and expenses of solicitors who were engaged solely in se¬ 
curing new business for the petitioner. Prior to 1904 vari¬ 
ous amounts had been expended in the acquisition and pro¬ 
duction of plates, many of which were used beyond the 
year in which acquired or manufactured in the lithograph¬ 
ing and engraving business which was run as a branch of 
the newspaper. These e xp enditures w ere not cap italized 
but ehurged'To expense when made. Some of these 
117 plates had become obsolete by 1904. 

The Intelligencer paid dividends on its capital 
stock from 1893 to 1898. In 1899 the majority of its stock 
was sold. From 1899 to 1904, the operation of the busi¬ 
ness was not so successful though it did prove a fair com¬ 
petitor in publishing the Wheeling Intelligencer, a morn¬ 
ing paper, to the petitioner which published the Wheeling 
News, an afternoon and Sunday morning paper. Subse¬ 
quent to 1904 no dividends were ever paid by the Intel¬ 
ligencer, though its net worth increased $78,309.08 from 
December 31, 1905, to January 1, 1914. 

In computing the invested capital of the petitioner for 
1918 and 1919, the Commissioner allowed as invested capital 
the capital stock and surplus as reflected by its books at 
the time of the reorganization in 1904 plus such earnings 
as had accrued since that date, thus disallowing the differ¬ 
ence between the par value of the Holding Company’s 
'stock which was issued for petitioner’s stock in 1904 and 
the net book value of petitioner’s assets at that date. The 
Commissioner allowed no value for circulation structure or 
"for plates, expenditures for both of which had been charged 
to expense. 

The pertinent facts as far as necessary to a consideration 
of errors (2) and (3) alleged are as follows: 

In 1913 or 1914, certain wealthy citizens of Washington, 
Pennsylvania, interested the petitioner in organizing the 
Washington News Company (hereinafter referred to as the 
News), for the purpose of publishing a regular Republican 
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newspaper in that town, tlie two papers published 
118 having joined the so-called Progressive Party, 
headed bv the late Theodore Roosevelt. It was 
agreed that the corporation would be capitalized at $25,000, 
that the citizens would contribute $15,000 and the petitioner 
would contribute $10,000. The amount pledged by the peti¬ 
tioner was paid and stock issued therefor, but only ap¬ 
proximately $11,000 was paid in by the citizens. 

The corporation began the publication of the Xews on 
April 1, 1014, and continued until 1020 when operations 
were suspended and the affairs of the corporation wound 
up.//The entire management of the corporation was car¬ 
ried on by the petitioner, and no further contributions were 
made, or assistance given, by the citizens for the operation 
or management of the Xews.' Print paper was furnished by 
tin* petitioner and advances were made to cover a part of 
the cost of operations, which advances on December 31, 
101(5, amounted to $10,040.07. Advances were made by the 
petitioner until the Xews ceased operations. 

In 1017, the petitioner decided that its investment in the 
Xews, including not only its original investment, but also 
advances subsequently made, which it carried as an asset, 
was of doubtful value since the liabilities of the Xews far 
exceeded its assets, and began charging it off as a matter 
of good accounting practice. The amount charged off dur- 
i g J01S was $8,(585.(51 and during 1010 was $16,120.72. 
Both amounts -were disallowed by the Commissioner as de¬ 
ductions from gross income for 1018 and 1010, though they 
were allowed upon final liquidation of the News. 

110 The Commissioner held that the petitioner and the 
Xews were not affiliated for the years on appeal. 

The only meeting of the stockholders was that held at 
the time of organization in 1014. The suspending of the op¬ 
erations and winding up of the affairs of the Xews in 1020 
was handled entirely by the petitioner without any notice 
to Washington (Pennsylvania) stockholders. 


Opinion. 

Littleton : 

The first error alleged by the petitioner is that the Com¬ 
missioner erred in failing to allow certain proven tangible 
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and intangible assets as a part of invested capital, and in 
support thereof sets np these contentions: 

(a) r rhe petitioner is entitled to include in its invested 
capital for the taxable years in question the actual cash 
value of the tangible property (the tangible property being 
the total capital stock of the original issue of the News Pub¬ 
lishing Company and 80% of tlie capital stock of the In¬ 
telligencer Publishing Company) acquired by the Wheeling 
Printing and Paper Company in exchange for stock of the 
time of the latter’s incorporation in 1004. 

(b) If the first point should be denied, then it must fol¬ 
low that the News Publishing Company resulting from the 
reorganization in 1014 was in effect an entirelv new entity 
and that therefore the petitioner is entitled to include in 
its invested capital for the taxable years in question the 
actual cash value of the tangible property acquired by it 
for the new stock at the time of the 1014 reorganization. 

(r) Such amounts as had been expended in the building 
up of circulation structure and in the acquisition and manu¬ 
facture of plates should be considered as capital expendi¬ 
tures and the amounts thereof considered in determining 
invested capital. 

In connection with this point the petitioner asks that it be 
allowed to include as a part of its invested capital the sur¬ 
plus earned from 1004 (if this date is taken as a 
110% starting point), or from 1014 (if the latter date is 
taken as the starting point) to the taxable years 
under consideration, but it is not felt that this point is in 
serious controversy as it is understood that in the invested 
capital as determined by the Commissioner, earned surplus 
as reflected by the petitioner’s books has been allowed. 

Since the Wheeling Printing and Paper Company was 
dissolved in 1014, it is not necessary for us to determine 
what might have been the invested capital of this consoli¬ 
dated group (Wheeling Printing and Paper Company and 
the petitioner) had both of them remained in existence dur¬ 
ing the taxable years on appeal. Suffice it to say that they 
do not occupy such a status, and no assets were paid in to 
the petitioner in 1004. Therefore, the contentions advanced 
under subdivision (u) above will not be considered further. 

This brings us to the alternative proposition advanced 
by the petitioner, viz., that in 1914, when the petitioner, by 
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amendment to its charter, increased its capital stock from 
$75,000 to $400,000, issued new stock for the stock of the 
Wheeling Printing and Paper Company of a like par value 
and then dissolved the latter company, circumstances arose 
which would justify a revaluation of assets as of this date 
for invested capital purposes under the provisions of the 
Revenue Act of 1918. 

The Wheeling Printing and Paper Company held as its 
only assets in 1914 the $75,000 capital stock of the petitioner 
and $89,000 capital stock of the Intelligencer Publish- 
l‘J0 ing Company. By amendment to its charter, peti¬ 
tioner increased its capital stock to $400,000 and ex¬ 
changed new stock for stock of a like par value of the Hold¬ 
ing Company and then dissolved the Holding Com¬ 
pany, thereby acquiring whatever assets the Hold¬ 
ing Company had. _lt will thus be seen that the .assets ac¬ 
quired were the capital stock of the Intelligencer and ijs 

own old stock when new stock had already been issued 

» - ■ ■ 

under the amendment to its charter to take the place of the 
old stock. 


The record is not sufficiently complete to determine all 
the legal incidents arising from the securing of the amend¬ 
ment to the charter of the petitioner, but accepting the evi¬ 
dence as ottVrodQve find that merely an amendment to an 
existing charter was secured. What, in general, the amend¬ 
ment to a charter means is stated in 14 Corpus Juris 197, 
where numerous cases are cited in support of this proposi¬ 
tion : 

The mere amendment of a charter or articles of incorpo¬ 
ration does not create a new corporation or otherwise affect 
the identity of the corporation, or its existing rights of ac¬ 
tion, property rights, or liabilities; and this is true even 
where the amendment is made bv the substitution of a new 
charter, if the manifest intention is to amend merely and 
not to create a new corporation. 

That it was not the intention to create a new corporation 

is shown bv the fact that the amendment was secured 
« 

merely for economy in state taxation, to avoid paying tax 
on the capital stock of two corporations instead of 
one. 
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1*21 Therefore we a re dialing with t he same corpora¬ 
tion which was organized in 1890, as Tar as its legal 
entity is concerned. Our question now is whether anything 
was paid in in 1914, at the time of the merger, in tlie sense 
contemplated by section 326, Revenue Act of 1918, for in¬ 
vested capital purposes. 

When the petitioner issued its own stock for the stock of 
the Wheeling Printing and Paper Company and then 
effected a liquidation of the latter company, it acquired the 
assets of the Wheeling Printing and Paper Company by the 
payment of stock therefor. Appeal of Regal Shoe Com¬ 
pany, 1 B. T. A. 896. But what were these assets ? The en¬ 
tire capital stock of the petitioner and $89,000 capital stock 
of the Intelligencer Publishing Company. As to the capital 
stock of the petitioner which was thus acquired, it cannot be 
said that anything came into the corporation which was not 
already there. That the assets of a corporation are owned 
by the corporation and not by the stockholders is too well 
established to admit of questioning. The petitioner owned 
its assets before the merger and it likewise owned them 
afterwards. The only new asset which can be said to have 
been paid in at this time was the stock of the Intelligencer 
and as to this, the petitioner is entitled to have the cash 
value when paid in, viz., in 1914, under the provisions of 
section 326, Revenue Act of 1918. 

The next question presented is the value of this stock, but 
no satisfactory evidence has been presented as a basis of 
determining its value. Xo sales were made, either of 
122 this stock or that of the Wheeling Printing and 
Paper Company, at or about the date in question. 
The same is true of the stock of the petitioner. When we 
examine tin* earnings of the Intelligencer prior to 1914, we 
find that they amounted to a total of $78,309.08 in the eight 
years immediately preceding 15)14, and that no dividends 
were paid during that period. What the net or gross value 
of its assets was during this period is not shown. The Com¬ 
missioner allowed this stock in invested capital at its par 
vahe* and this is as liberal as the Board can he on the basis 
of the evidence presented. 

As a further contention with respect to invested capital, 
petitioner claims that the amounts which were expended in 
building up circulation structure and in the acquisition and 
manufacture of plates which were used in the business be- 
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yowl the year when acquired or manufactured, should he 
considered as capital expenditures, even though originally 
charged to expense. 

That circulation structure is perhaps the most important 
asset of a news publishing business was recognized by the 
Board in the Appeal of Gardner Prinliurj Cow pan//, 4 
B. T. A. 37, and therefore, if its cost can be determined, it 
must be considered in determining petitioner's invested 
capital. Our difficulty lies in determining its cost. The only 
definite statement we have is that there was expended from 
1S99 to 1910, $70,139.20 as salaries and expenses of 
solicitors engaged in building up and maintaining circula¬ 
tion structure. We an* of the opinion that this is not suf¬ 
ficient. See Public Opinion Publishing Co., 0 B. T. A. —. 
We said in the Gardner Printing Co. appeal, supra. 

123 A newspaper circulation structure is an asset 
which must be continually supported by such adver¬ 
tising and soliciting as will result in constantly bringing in 
new subscribers and new advertising patrons to take the 
place* of those who, in the regular course of business, are 
constantly dropping off. 

Any addition to invested capital on this account must, 
therefore, be denied. 

The evidence is likewise insufficient to make a restoration 
to the capital account because of expenditures made in the 
acquisition and manufacture of plates. That the expendi¬ 
ture for an item which has a useful life of more than a vear 

• 

should generally be treated as a capital expenditure was 
recognized by the Board in the Appeal of Winifrcdc ('oa! 
Cotn pan ft, 1 B. T. A. 500; Appeal of Cnion Collieries Com- 
pani/, 3 B. T. A. 540; Appeal of Goodcll-Pratt Company, 
3 B. T. A. 30. But again wo are without definite informa¬ 
tion as to the amount expended, when expended and the 
extent to which these plates are still in use and therefore 
no amounts which the petitioner may have invested in this 
way can be considered in determining its invested capital. 

Petitioner claims that it should be affiliated with the 
Wash in gton News Company for the years on appeal under 
the provisions of section 240 (/>), Revenue Act of 191S, 
which reads as follows: 

Section 240 (b) For tin* purpose of this section two or 
more domestic corporations shall be deemed to be affiliated 
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(1) if one corporation owns directly or controls through 
closely affiliated interest or by a nominee or nominees sub¬ 
stantially all the stock of the other or others, or (2) if sub- 
stantiallv all the stock of two or more corporations is owned 
or controlled by the same interests. 


1*24 It is under clause one above that the petitioner 
claims affiliation on the ground that entire control 
of the News Company was vested in it. 

The record does not disclose the exact amount of stock, 
issued, though it does show that of the authorized capital 
stock of $ 20 , 000 , $10,000 capital stock was issued to the peti¬ 
tioner and that approximately $11,000 cash was paid in by 
Citizens of Washington, Pennsylvania, but it was not defi¬ 
nitely shown that stock was issued for the latter amount. 
The only contributor (of the citizens) who testified stated 
that $1,000 capital stock was issued for his contribution of 
a like amount. The probabilities are, therefo re, that the 
entire &11 T U00 was, iss ued for capital stock. 

That the entire operation and management of the News 
(Yunpany were left io the peiitioner <lie record is clear, but 
the Board is not convinced" that there was such “control” 
'as is contemplated by the statute. As was stated in the 
Appeal of I sac Koch d' Cninpaiiif, Incorporated, 1 B. T. A. 
024, “control" means actual control. In the same opinion 
it is stated further that, “The control, however, must be 
shown to be a genuine and real control actually exercised, 
and it cannot be established bv mere assertions or agree- 
meats between majority and minority stockholders unsup¬ 
ported by facts." 

That the stockholders (other than the petitioner) did not 
at any time after the News Company began operation exer¬ 
cise* any control in the sense contemplated by the statute is 
certainly shown, but that they did not have power through 
the voting rights of their stock to exercise control 
125 is not shown. We are of tlie opinion that something 
more must be shown than a mere failure to exercise 


control which potentially, at least, existed. 

In the Appeal of Watsontoun Brick Company, 2 B. T. A. 
85, we said: 

Control of the business is not control of the stock of a 
corporation conducting a business, nor, where a minority 
of stockholders are present, even though quiescent, repre¬ 
senting 27.04 per cent of the stock, can we hold that the 
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stock owned or controlled by tlie parent company constitutes 
substantially all of such stock. 

We denied affiliation in the Appeal nf Goldstein Bros. 
Amusement ('ompanif , Inc.. M B. T. A. 408, for the reason 
that control over the minority stock was speculative and 
because ownership and control of 75% of stock by same 
interests is insufficient to establish affiliation where there 
is no evidence of actual control of minority stock and it 
is merely shown that minority interests were quiescent and 
permitted majority to manage corporation. 

The Board must, therefore, hold that the two corpora¬ 
tions were not affiliated for the years on appeal. 

Since it has been found that the petitioner and the News 
were not affiliated, it becomes necessary to consider the 
third error alleged in which the petitioner seeks to have 
allowed as deductions the amounts which it charged off in 
the years on appeal on account of advances to, and invest¬ 
ment in, tin* Washington News. The News continued in 
operation throughout the years on appeal, and, while the 
business was not profitable for those years, the petitioner 
continued to make advances to carry on its operation. 
12f> —TWiixUmt to which the amount charged off in each 
year represented amounts charged off on account of 
adv ances and the extent to which on account of the original 
investment are not shown. 

When the Xews Company was still in operation, and no 
definite ascertainment of the extent of the loss which mav 
have been sustained had been made, cortainlv there is no 
justification for saying that a loss on account of investment 
in its stock has been realized which can be recognized under 
the Revenue Act of 1918. The investment in the stock 
gave the petitioner its proportionate right to a participa¬ 
tion in the assets upon liquidation, and what the value of 
this right would be, would not be determined until liquida¬ 
tion. 

As to the deduction claimed on account of a partial 
charge-off of the avances, there is no provision under the 
Revenue Act of 1018 for the partial writing down of an 
account. Steele Cotton Mill Co.. 1 B. T. A. 299. 

We must hold, therefore, that the action of the Commis¬ 
sioner was correct in disallowing the deductions claimed 
on account of losses due to investment in, and advances to, 
the Washington News Co. 
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The deficiencies as determined by the Commissioner are, 
therefore, approved. 

Judgment will be entered for the respondent. 


127 United States Board of Tax Appeals, Washington. 

Docket No., 8078. 

News Publishing Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Order of Redetermination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated May 0, 1927, it is 

Ordered and decided: That, upon redetermination, there 
is deficiency for the years 1918 and 1919 in the amounts of 
$11,114.62 and $8,072.29, respectively. 

(Signed) B. H. LITTLETON, 

Member United States Hoard of Tax Appeals. 

Dated Washington, D. C., May 11, 1927. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Member U. S. Hoard of Tax Appeals. 

128 Filed Oct. 20, 1927. United States Board of Tax 

Appeals. 

Before the United States Board of Tax Appeals. 

Docket No., 8078. 

News Publishing Company, Petitioner, 

vs. 

David II. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 

Agreement for Review b/f Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the de- 
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cision of the Boa id of Tax Appeals in the above entitled 
cause dated May 11, 11)27, may be reviewed by the Court of 
Appeals of the District of Columbia. This agreement is 
made under and pursuant to the provisions of Section 1002 
(fl) of the Revenue Act of 1926. 

HARVEY D. JACOB. 

Attorney for Petitioner. 

O. M. CHAREST, 

General Counsel Bureau of Internal Revenue , 

Attorney for Commissioner. 

129 Filed Oct. 20, 1927. United States Board of Tax 

Appeals. 

Before the United States Board of Tax Appeals. 

Docket No., 8078. 

News Publishing Company, Petitioner, 

vs. 

David 11. Blau;, Commissioner of Internal Revenue, Re¬ 
spondent. 

A ’of ire of Petition for Review and Assignments of Error. 

And now comes News Publishing Company, the peti¬ 
tioner, by Harvey 1). Jacob, its attorney, and gives notice 
to the United States Board of Tax Appeals of its petition 
to the Court of Appeals of the District of Columbia to re- 
\ iew the decisions and order of said United States Board 
of Fax Appeals rendered on May 6 and May 11, 1927, deny¬ 
ing petitioner relief from alleged deficiencies in Federal 
taxes for the years 1918 and 1919. 

The following are assigned as errors and as reasons for 
said petition for review: 

1. The Board of Tax Appeals erred in failing to allow 

the petitioner the full amount of invested capital for 
VM) the years 1918 and 1919 to which it was entitled un¬ 
der the law and the evidence. 

2. The Board of Tax Appeals erred in failing to find that 
the petitioner was affiliated with the Washington News 
Company for the years 1918 and 1919. 
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3. The Board of Tax Appeals erred in holding that there 
was a deficiency in the Federal taxes of petitioner for the 
years 1918 and 1919 in the amounts of $11,114.62 and $8,- 
072.29, respectively. 

HARVEY 1). JACOB, 

Attorney for Petitioner. 


131 Filed Oct. 20, 1927. Failed States Board of Tax 

Appeals. 

Before the United States Board of Tax Appeals. 

Docket No. 8078. 

News Publishing Company, Petitioner, 

vs. 

David 11. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 

Designation of Record. 

To the (Jerk of the United States Board of Tax Appeals: 

You will please prepare and have ready for transmis¬ 
sion to the Clerk of the Court of Appeals of the District 
of Columbia on or before November 5, 1927, certified copies 
of the following documents to be tiled in said Court wiili 
a petition for review of the decision of the Board of Tax 
Appeals promulgated May 11, 1927: 

1. Agreement for review by the Court of Appeals of the 
District of (Vdumbia. 

2. Tlie petition tiled by the above named petitioner, with 

the exhibits thereto. 

122 3. Answer of the respondent. 

4. The transcript of the proceedings had before 
the Board of Tax Appeals on January 19, 1927. 

5. The findings of fact and decision of the Board of 
'fax Appeals promulgated May 6, 1927. 

6. The order of the Board of Tax Appeals entered May 
11, 1927. 

7. The assignments of error tiled October 20, 1927. 
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8. Docket entries of the proce ‘dings before the United 
States Board of Tax Appeals in the above entitled cause. 

9. This designation of record. 

HARVEY D. JAUOB, 

Attorney for Petitioner. 
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The recei])t of a copy of the foregoing designation 
of record is hereby acknowledged and the record as 
designated is agreed to, this 20th day of October, 

C. M. CHAREST, 

(Senerat Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

United States Board of l ax Appeals. 


United States ok America, 

District of Columbia ss: 

I, B. I), (iambic, Ulerk of the United States Board of 
Tax Appeals, hereby certify the foregoing page's number 
1 to 129, both inclusive, to be a true and correct transcript 
of the record, according to the* directions of counsel herein 
filed, copy of which is made part of this transcript, in 
cause Xo. 8078, wherein the News Publishing Uompany is 
petitioner and David II. Blair, Uommissioncr of Internal 
Revenue, is the* respondent as the same remains upon tlr* 
tiles and of record in said Board. 

In Testimony Whereof, 1 hereunto subscribe my name 
and si Hi x the seal of said Board, at the Uity of Washington, 
in said District, this 2(>th day ef October 1927. 

| Seal D. S. Board of Tax Appeals. 1924.1 

B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. Xo. 4664. 
Xews Publishing Uompany, appellant, vs. David 11. Blair, 
Commissioner, &e. Court of Appeals, District of (Ndumb a. 
Filed Xov. 7, 1927. Henry W. llodges, clerk. 
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No. 4664. 


News Publishing Company, 


v. 


Appellant. 


David H. Blair, 


Commissioner of 
Internal Revenue. 


BRIEF FOR APPELLANT. 


Ju risdiet ion. 

Tliis case comes before the Court on petition for re¬ 
view of a decision of the United States Board of Tax 
Appeals pursuant to Sections 1001, 1002, 1003 of the 
Revenue Act of 1926. By stipulation filed (R. p. 73) 
pursuant to the provisions of Section 1002 (d) of said 
Act, it has been agreed that the decision of the Board 
of Tax Appeals may be reviewed by this Court. 

THE QUESTIONS PRESENTED. 

The questions involved affect the income and excess 
profits taxes of appellant for the calendar years 1918 
and 1919: (1) whether appellant is entitled to certain 
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additions to its invested capital over that allowed by 
the Commissioner of Internal Revenue, and, (2) 
whether appellant was affiliated during the taxable 
years in question with the Washington News Company, 
another Corporation. 

The invested capital question stated more specific- 
allv involves,— 

« 7 


(1) The effect on appellant’s invested capital of 
a reorganization that occurred in 1914. Prior to 
the reorganization there were three corporations 
which for convenience of reference will be desig¬ 
nated as “A”, “B” and 44 C*\ “C” was a holding 
company, owning as its only assets all the stock of 
“A” and most of the stock of “B’\ By an 
amendment to “A’s” charter, authority was se¬ 
cured from the State to issue new stock for the 
stock of 44 C M share for share. The exchange was 
made and thereafter “C” was dissolved. Appel¬ 
lant which corresponds to corporation 44 A”, con¬ 
tended before the Board and contends on this 
appeal that it is entitled to include in its invested 
capital the fair market value of the stock of 44 C” 
at the time of the exchange. In this connection, 
the further question arises as to what was the 
value of the stock of 44 C” at that time. Although 
the Board failed to fix this value, presumably 
deeming it unimportant in view of its holding, ap¬ 
pellant contends that there is ample evidence for 
fixing the value, that it is important, and that 
the Board erred in not fixing same. 

(2) The question of whether appellant is en¬ 
titled to include in its invested capital for the 
years involved an item of $76,139.20 expended by 
it during the period 1899 to 1916 in building up 
its circulation structure. 


On the affiliation question, appellant contended be¬ 
fore the Board and contends on this appeal that it 
was affiliated with the Washington News Company. 
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STATEMENT OF FACTS. 


Pertinent to the Invested Captial Issues. 

The orignal News Publishing Company, the style 
of appellant herein, was organized in 1890 as a West 
Virginia Corporation. Its business was that of pub¬ 
lishing a daily afternoon and Sunday morning news¬ 
paper at Wheeling, West Virginia. Its original capi¬ 
talization was $14,000 paid for partly in cash and 
partly in acquisition of an old Sunday morning weekly. 
Through the issuance of stock dividends and one sale 
of stock to employees, at par, for $5,000, the out¬ 
standing capital stock on January l(i, 1904 was $75,000. 
(K. 18, 19, 02.) The latter date is important as mark¬ 
ing a partial consolidation of interests between the 
News Publishing Company and another corporation 
styled the Intelligencer Publishing Company, (herein¬ 
after sometimes referred to as the Intelligencer). The 
business of the Intelligencer was that of publishing 
a daily morning paper at Wheeling, West Virginia. 
Its business was begun prior to the Civil War and 
lirst operated as an individual or partnership busi¬ 
ness, being incorporated in 1893 with a capital 
stock of $100,000, which was its capitalization on 
January 10, 1904. (R. 29, 63.) On the latter date a 
newly formed corporation, the Wheeling Printing and 
Paper Company (hereinafter sometimes referred to 
as the holding company) issued its capital stock of a 
par value of approximately $390,000 in acquisition of 
the total capital stock of the News Publishing Com¬ 
pany and 89 per cent of the capital stock of the In¬ 
telligencer, allocated $310,000 for the former and 
$80,000 for the latter. (R. 30, 31, 32, 63.) 

The holding company therefore, with an outstanding 
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capital stock of $390,000 held as its only assets, $75,000 
capital stock of the News Publishing Company and 
$89,000, capital stock of the Intelligencer Publishing 
Company, this situation continuing until 1914. In that 
year it was decided to consolidate the News Publishing 
Company and the holding company. As the name, the 
News Publishing Company, had acquired a consider¬ 
able good will value in and of itself, it was decided 
to accomplish the consolidation through modifying 
and amending the charter of the then existing News 
Publishing Company so as to make it accomodate 
itself to the desired purpose. To this end, new charter 
fees were paid and authority obtained from the State 
for a complete new issuance of stock of the News Pub¬ 
lishing Company in exchange for the stock of the hold¬ 
ing company, the new stock to be of a like par value 
with that of the holding company; and in accor¬ 
dance with said authority obtained, the exchange 
was effected, $390,000 par value new stock of 
the News Publishing Company being exchanged 
for $390,000 par value stock of the holding com¬ 
pany. This was all done as part of the precon¬ 
ceived plan to consolidate the two companies; and, in 
fulfillment of said plan, the holding company, follow¬ 
ing the exchange of stock last above mentioned, was 
dissolved. (II. 40, 41 and G3.) 

In the negotiations leading up to the consolidation 
in 1904, through organization of the holding company, 
much discussion took place between the rival and the 
adverse interests, the News Publishing Company and 
the Intelligencer, as to the basis therefor, and after 
much argument, each endeavoring to have a value 
placed on its own stock commensurate with its worth, 
a proration of $310,000 and $90,000, respectively, was 
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agreed upon. After the agreement was reached, but 
before the consolidation was effected, a fire occurred in 
the plant of the News Publishing Company resulting 
in a loss of approximately $75,000. This circumstance 
precipitated some further discussion between the stock¬ 
holders of the two companies as to the basis of pro¬ 
ration. However, the News Publishing Company stock¬ 
holders refused to concede any alteration, arguing 
that the large value of its intangibles, that is circu¬ 
lation structure, made the basis originally agreed up¬ 
on still fair to the Intelligencer stockholders. There¬ 
fore, the original agreement entered into was ulti¬ 
mately effected with the exception that one stock¬ 
holder of the Intelligencer owning approximately 
$11,000 capital stock refused to enter the consolida¬ 
tion. (R. 30, 31, 62 and 63.) 

The original News Publishing Company had been 
successful from its beginning. Dividends were paid 
for the greater part of the period from 1892 to 1904 
at the rate of 6 per cent on the capitalization. The 
stock was closelv held and no sales were made at or 
prior to 1904, except one sale of $5,000 to employees 
three or four years prior to that date. In addition to 
the payment of dividends, earnings were left in the 
business to the extent that its net worth on January 
1, 1904 was approximately, $170,000. (R. 19, 20, 21, 22, 
51, 64.) 

There was no value of intangibles included in the 
$170,000, although at that date, January 1, 1904, the 
Company had a circulation of some 10,000 or 11,000 
subscribers built up through large expenditures 
charged to expense. Furthermore, variouc amounts 
had been expended by it in the acquisition and pro¬ 
duction of plates for lithographing and engraving 
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many of which were used beyond the year in which 
acquired or manufactured, this latter business, that 
of the lithographing and engraving, being run as a 
branch of the newspaper. (R. 22, 23, 28, 65.) 

The Intelligencer had also been a successful enter¬ 
prise. Dividends were paid on its $100,000 capital 
stock from 1893 to 1898. In 1899, the majority of its 
stock was sold on a basis of 90^ per $1.00 par value. 
(R. 29, 65.) Following this change of stock ownership 
up to the consolidation of the companies in 1904, no 
dividends were paid but considerable money was ex¬ 
pended in improving the Company’s properties and 
building up its circulation. (R. 29, 30, 65.) 

Following the reorganization in 1904, no dividends 
were paid in 1904 and 1905. This was due to the fact 
that earnings during those years were largely used to 
absorb the tire loss in 1904. In the years 1906 and 
1907 2% dividends were paid on the entire $390,000 
outstanding stock of the holding company. From 1907 
to the consolidation in 1914 dividends were paid at 
the rate of 6 per cent on the entire capital stock of 
the holding company with the exception of one year. 
In that year dividends were paid at the rate of 4 
per cent. (R. 36, 64.) In addition to the payment of 
said dividends, the net worth of the News Publishing 
Company increased each year. Beginning with the 
year 1906 up to the year 1914, the net worth and in¬ 
creases thereto were as follows: 


Net Worth Increase 

1900. $175,250.28 $25,920.18 

1907 . 203,789.52 28,539.24 

1908 . 229,437.38 25,647.86 

1909 . 230,550.26 1,112.88 

1910 . 253,321.82 22,771.56 

1911 . 267,472.77 14,150.95 

1912 . 285,729.92 18,257.15 

1913 . 310,805.72 25,075.83 


(R. 64.) 
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The reason the earnings for the year 1909 as re¬ 
flected by the above figures were so small as compared 
with the other years was due to the fact that in that 
year the Company used the greater portion of its 
earnings to offset certain bad debt accounts that were 
written off. (R. 35.) 

Subsequent to the reorganization in 1904, no divi¬ 
dends were ever paid by the Intelligencer though its 
net worth increased from December 31, 1905 to Jan¬ 
uary 1, 1914, by the sum of $78,309.08. (R. 65.) By 
years, the earnings for this company were as follows: 


Earnings 

1905 . $5,191.75 

1900. 7,650.24 

1907 . 10,241.22 

1908 . 5001.81 

1900 . 9,432.42 

1910 . 9,411.64 

1911 . 6,863.41 

1912 . 10,174.07 

1913 . 11,557.10 


(R. 38, 39, 40 and 65.) 

Following the reorganization in 1914, appellant 
was successful, having paid dividends continuously at 
the rate of 6 per cent upon its total capitalization and 
in addition thereto having paid one preferred stock 
dividend of 50 per cent and one preferred stock divi¬ 
dend of 120 per cent and having paid dividends on said 
preferred stock at the rate of 7 per cent. In addition 
to the payment of the dividends mentioned, appellant’s 
net worth increased each year. In 1915 and 1916, 
the net worth and increases thereto were as follows: 


Net Worth Increases 

1915 . $337,673.00 $26,867.28 

1916 . 341,065.62 3,392.62 


(R. 64.) 
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Both the stock of the holding company, prior to the 
1914 reorganization, and the stock of appellant since 
that date have always been closelv held and there were 

W * 

no sales of the stock of either near the reorganization 
date. (R. 69.) 

In computing the invested capital of appellant for 
the vears 1918 and 1919, the Commissioner of Internal 

v 7 

Revenue has allowed the capital stock and surplus 
shown by the hooks at 1904 before reorganization plus 
all earnings left in the business since that date as 
follows: 


Net Worth. January 1, 1904, per hooks (Approx.).$170,000.00 

Earnings left in business 12/31/1906 (over and above approx. 

fire loss of $75,000). 5,250.28 

Earnings left in business for 1907. 28,539.24 

Earnings left in business for 1908. 25,647.86 

Earnings left in business for 1909. 1,112.88 

Earnings left in business for 1910. 22,771.56 

Earnings left in business for 1911. 14,150.95 

Earnings left in business for 1912. 18,257.15 

Earnings left in business for 1913. 25,075.80 


Total to December 31, 1913.$310,806.72 

Earnings left in business for 1914 (not given). 

Earnings left in business for 1915. $26,867.28 

Earnings left in business for 1916. 3,392.62 


Total to December 31, 1916.$341,065.62 

Difference unaccounted for (deduct). 650.93 


Invested capital allowed by Commissioner for year 1917 

(News Publ. Company only) .$340,414.69 

(Before making adjustments for inadmissible assets.) 

Add: 

Earnings left in business for 1917 (60-day letter). $22,941.72 


Invested capital allowed by Commissioner for year 1918. ...$363,356.41 
(Before making adjustments for inadmissibles, dividends 
paid and 1917 tax prorated.) (Sixty day letter 
R. 8, 9.) 

Though the full tabulation shown above is not con¬ 
tained in the 60 day letter (in the record between 
pages 8 and 9), the earnings and net worth used are 
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those found by the Board (R. 64) and the results are 
as contained in the 60 day letter before adjustment 
for inadmissibles. The tabulation is inserted for the 
purpose of showing basically just how the Commis¬ 
sioner has computed appellant’s invested capital. 

Appellant and Intelligencer have been ruled noil- 
affiliated for the years before the Court. (R. 63.) 

From 1890 to 1916 there was expended by the old 
News Publishing and its successor, appellant, the 
amount of $76,139.20 as salaries and expenses of solic¬ 
itors engaged solely in securing new business all of 
which was charged to expense. (R. 65.) 

STATEMENT OF FACTS. 


Pertinent to Affiliation Issue. 

In 1914, certain wealthy politicians of Washington, 
(Pa.) interested appellant in organizing the Washing¬ 
ton News Company for the purpose of publishing a 
regular Republican newspaper in that town, the two 
papers then being published there having joined the 
so-called Progressive party headed by the late Theo¬ 
dore Roosevelt. It was agreed that the Corporation 
would be capitalized at $25,000 and that the Wash¬ 
ington people would contribute $15,000 and appellant 
$10,000. The amount pledged by appellant was paid 
and stock issued therefor, but only approximately 
$11,000 was paid in by the Washington people. (R. 42, 
43, 44, 65 and 66.) There is some doubt as to whether 
stock was fully issued for the latter contributions, and 
whether or not it was, no use was ever made thereof. 
(R. 58, 59 and 60.) 

The Washington contributors were largely office 
holders and their motives political. They never ex- 
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pected to make any money out of the company. (R. 
42, 43 and 60.) 

The Washington News Company, thus organized, 
began operations on April 1, 1914 and continued until 
1920 when operations were suspended and the affairs 
of the corporation wound up. (R. 44, 45, 47 and 66.) 
The entire management of the corporation was at all 
times entirely in the hands of appellant. Outside of 
the original contributions mentioned, the Washington 
citizens never contributed anything either in the wav 
of money or services toward the operation or man¬ 
agement of the Company and the only meeting of 
stockholders ever held was at the time of the organ¬ 
ization in 1914. (R. 44, 59 and 66.) The operations 

were never successful and advancements were contin¬ 
ually made by appellant up to the time the company 
ceased operations. Print paper was furnished the 
Company by appellant and help given generally. Up 
to December 31, 1916, appellant had advanced toward 
the running of the business the amount of $16,349.97, 
in addition to its original investment of $10,000. At 
that point appellant decided that the Company’s lia¬ 
bilities so far exceeded its assets, any further advances 
should be charged off as a matter of good accounting, 
and this was done. In 1918, there was advanced and 
charged off the amount of $8,685.61 and in 1919 the 
amount of $16,120.72. (R. 44, 45, 46 and 66.) 

Even, the suspending of operations and winding up 
the affairs of the Company in 1920 was handled en¬ 
tirely by appellant without any notice to the Wash¬ 
ington citizens. (R. 45.) 

During the taxable years 1918 and 1919 the Wash¬ 
ington News Company suffered net losses from 
operations of $8,685.61 and $16,120.72, respectively. 
(R. 46, 47.) 
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ASSIGNMENTS OF ERROR. 

The following have been assigned as errors. 

The Board erred: 

I. In failing to allow appellant the full amount of 
invested capital for the years 1918 and 1919 to which 
it was entitled under the law and the evidence. 

II. In failing to find that appellant was affiliated 
with the Washington News Company for the years 

1918 and 1919. 

11T. In holding that there was a deficiency in the 
Federal taxes of appellant for the years 1918 and 

1919 in the amounts of $11,114.62 and $8,072.29, res¬ 
pectively. 

The following specifications are added for the pur¬ 
pose of stating assignment of error No. I with more 
particularity: 

(a) In holding that appellant was not entitled 
to include in its invested capital the actual cash 
value of tangible property at the time paid in 
for its stock in 1914. 

(b) In failing to find the material fact that the 
tangible assets acquired by appellant for its stock 
in 1914 had an actual fair market value at that 
time of not less than $600,600.83. 

(c) As an alternative to (a), should that be 
denied, in holding that appellant was not entitled 
to include in its invested capital the amount of 
$76,139.20, expended by it during the period 1899 
to 1916, in building up circulation structure. 

ARGUMENT IN SUPPORT OF ASSIGNMENT OF 

ERROR I. 

Appellant bases its claim under this assignment of 
error on Section 326 (a) of the Revenue Act of 1918 
which reads insofar as pertinent, as follows:— 
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“Sec. 32G (a) * * * As used in this title, the term 
invested capital for any year means * * * (1) 

actual cash bona tide paid in for stock or shares; 
(2) actual cash value of tangible property other 
than cash bona tide paid in for stock or shares at 
the time of such payment; * * * (3) paid-in 

or earned surplus and undivided profits; not in¬ 
cluding surplus and undivided profits earned dur¬ 
ing the year; * * *” 


The excess profits tax imposed by the revenue laws 
is founded on the general principle that that portion 
of a corporation’s profits which exceeds what should 
constitute a fair return on the investment therein 
should be subject to a special tax, graduated to some 
extent according to the excessiveness of the profit. 
As a part of the general working plan of this prin¬ 
ciple, the law definitely prescribes what shall be in¬ 
cluded in computing a corporation’s investment and 
then calls this particular investment the corporation’s 
“invested capital”. 

Assignment of error I naturally divides itself into 
three specifications as heretofore shown, designated 
by the letters (a), (b) and (c). Before taking these 
specifications up for consideration separately it may 
be helpful to state just how they tie in with each 
other and with the law involved. 


Specification (a) merits first consideration and in¬ 


volves paragraph 2 of Section 32G (a) above quoted. 
Specification (b) is a counterpart to specification (a) 
and involves the question of what was the actual cash 


value of the tangible property concerned. Specifica¬ 
tion (c) is asserted by way of an alternative to speci¬ 
fication (a) and is only to be considered in the event 


the Court should decide specification (a) adversely to 
appellant. Specification (c) involves paragraph (3) 
of Section 326 (a). 
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SPECIFICATION, (a) 

Appellant was Entitled to Include in its Invested 
Capital the Actual Cash Value of Tangible 
Property at the Time Paid in for its Stock in 
1914. 

In the consideration of this specification, it is only 
necessary to recall the status of the three companies 
just prior to the 1914 reorganization. At that time 
there existed two operating companies, the News Pub¬ 
lishing Company (which again will be designated by the 
letter “A”), and the Intelligencer Publishing Company 
(which again will be designated by the letter “B”), 
and a holding company, the Wheeling Printing and 
Paper Company (which again will he designated by 
the letter “C”). “C” owned all the stock of 4 i A” 

and 89 per cent of the stock of “B”. In 1914 it was 
determined that “A” and “C” should be consolidated 
into one corporation. To this end it was decided that 
“A’s” charter should he so amended that a complete 
new issuance of stock could be made for the stock of 
“C” of a like par value and that then the assets of “C’* 
should be taken over by the new company and “C” dis¬ 
solved. The only object of the interested stockholders 
in amending “A’s” charter so as to accomplish this 
ultimate purpose instead of obtaining a new charter 
was because the name of “A” had acquired a large 
good will value which it was desired to retain in the 
business. The form which the amended charter took 
was in no sense the issuance of a stock dividend or 
the issuance of additional new stock over the old stock 
for additional new assets but was in effect the cre¬ 
ation of an entirely new entity whereby entirely new 
stock was issued for entirely new assets. 
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It is important to keep in mind that what was paid 
in for the new stock was not the assets of “C” but 
was the stock of “C”. True, after the stock of “C” 
was thus acquired “C M was dissolved, and appellant 
thereby became the direct owner of “C’s” assets. 

V 

However, as it has been often held, it is not sufficient 
to merely consider final results, but what actually 

V TV 

happened in producing the final results must be con¬ 
sidered. 


(See Regal Shoe Co. 1 BTA, 896; Sentinel Publishing 
Co. 8 BTA 325; and United Cigar Stores Co. of 
America vs. United States, 62 Ct. Cl. 134.) The cases 
just cited involved the question of whether a taxpayer 
was subject to the statutory limitations on the inclu¬ 
sion of intangibles in its invested capital where stock 
of the corporation had been issued for stock of some 
other company, a large part of the value of which was 
attributable to the intangibles. But in each case it 
was held that the issuance of stock for stock had the 


effect of issuing stock for tangible property. This 
was held to be true, even where the stock was so ac¬ 
quired with the express intent of dissolving the cor¬ 
poration whose stock was being acquired. 

Under the revenue laws and the Commissioner’s rul¬ 


ings stock in a corporation has been consistently held 
to be tangible property. 

It will be helpful at this point to consider the 
problem from another angle: When “C” came 
into existence, in 1904, it acquired in exchange for 
its own capital stock the entire stock of “A” 
and 89 per cent of the stock of “B”. Under the 
decisions last cited, “C” at that time unquestionably 
became entitled to treat the stock of “A” and “B” as 
tangible property and value them as of that date for 
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invested capital purposes. Therefore, when appellant 
acquired all the stock of “C” in 1914 in exchange for 
appellant’s own stock (at a time when “C’s” stock 
and “C’s” assets were vastly more valuable than in 
1904,) can it be said that appellant is not entitled to 


as favorable a basis as “C” itself would have been 


had “C” remained in existence? In other words, 
since “C” acquired the right to include in its invested 
capital the value of “A’s” stock in 1904, it incident¬ 
ally and in effect acquired the right to include any 
appreciation both tangible and intangible that had 
occurred in “A’s” assets up to that date. Yet, the 
Board of Tax Appeals held that appellant is not 
entitled to include any appreciation in “A’s” assets 
in its invested capital, but must go back to 1890 and 
can only include costs and surplus as they have ap¬ 
peared on the books since that date, thereby excluding 
all appreciation and allowing nothing for its intan¬ 
gibles. Appellant submits that the Board of Tax 
Appeals has misconceived the effect of the two re¬ 
organizations in so limiting its invested capital rights. 

Even under Board of Tax Appeals’ decisions, there 
would be no question but that appellant would be en¬ 
titled to the valuation claimed by it, providing the 
new corporation formed had had a new charter 
as distinguished from an amended charter of a pre¬ 
existing corporation. This is made clear from the de¬ 
cisions cited above, and also from the Board’s decision 

in the appeal of Corning Glass Works, 9 BTA- 

(Decided December 22, 1927.) 

According to the Board’s reasoning the fact that 
the consolidation was effected through an amended 
charter precludes this appellant from the benefit of 
its decisions above cited. Appellant submits that this 



16 


reasoning of the Board is in error, that the resulting 
corporation under the amendment of “A’s” charter 
possesses an entirely new structure, with new rights 
and new powers; that whereas the old “A” company 
was purely an operating company appellant is in part 
an operating company and in part a holding company; 
that the stockholders of appellant acquired an interest 
in a corporation having new and different assets from 
that of the old “A” Company and that in truth and 
reality appellant is in effect an entirely new entity. 

The substance of what was accomplished should 
not he outweighed by the circumstance of the use of 
an amended charter. The reorganized and consoli¬ 
dated company, resulting from the transactions as a 
whole, acquired a new grant of corporate franchise, 
separate and distinct from the entity formerly exist¬ 
ing under the same name, and it should not he de¬ 
prived of the right to a valuation of the tangible assets 
acquired simply because the interested parties chose 
to make use of the charter of one of the old operating 
companies, properly modified and amended to accomo¬ 
date itself to the desired ends. 


In the case of Yazoo & Mississippi Valley Railroad 
Company vs. Adams, 180 U. S. 1, there was a consoli¬ 
dation and merger in 1892 of two railroads into one 
company. At the time of the consolidation, which was 
under the laws of Mississippi, one of the constituent 
companies, a Mississippi Corporation, was entitled to 
certain tax exemptions, having acquired such exemp¬ 
tion rights under the State constitution as it existed 
prior to 1890. In the latter year the State adopted a 
new constitution which prohibited a further granting 


of such tax exemptions, hut which did not in any way 
impair the tax exemption rights theretofore granted 
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and already existing. Hence, in effecting the consoli¬ 
dation, the two companies were desirous of continuing 
the life of the Mississippi corporation and avoiding 
the creation of a new corporation. In fact, their ar¬ 
ticles of consolidation specifically provided that 4 4 such 
consolidation shall be effected by uniting or merging 
the stock, property and franchises of the party of the 
first part (the Louisville Company) with and into the 
stock property and franchises of the said The Yazoo 
and Mississippi Valley Railroad Company, without 
disturbing the corporate existence of the last-named 
company, or the formation of any new, distinct cor¬ 
poration unless such result shall he necessary to give 
legal effect to this agreement; # * *” 

The case came before the Court on the question of 
whether the company which resulted from the consoli¬ 
dation was subject to the State taxes; and the con¬ 
trolling issue in the case was whether the 1892 con¬ 
solidation had resulted in the creation of a new cor¬ 
poration, or the continuation of the old Mississippi 
corporation. As in the case at bar, the name of the 
old Mississippi Company was the name given to the 
company resulting from the consolidation. 

The Court held that, notwithstanding the efforts on 
the part of the companies to avoid the creation of 
a new corporation, that nevertheless was the effect of 
their acts. 

The reorganization in 1914 was long before any 
serious thought was given to Federal income taxes and 
the effect that any particular type of reorganization 
might have thereon. The facts, therefore, can he viewed 
without any suspicion of tax motives. Construing the 
law literally, it seems that there can be no serious 
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doubt but that appellant is entitled to the value of the 
tangible property paid in for its stock, to wit: the 
stock of corporation “C”. 


SPECIFICATION (b) 

The Tangible Assets Acquired by Appellant for 
Its Stock in 1914 had an Actual Fair Market 
Value at That Time of Not Less Than 
$600,600.83. 


The Wheeling Printing and Paper Company whose 
stock was acquired by appellant in 1914 in exchange 
for its own stock will continue to be referred to as cor¬ 
poration “C”. 

The Board of Tax Appeals failed to tix the 
value of “C’s” stock at the time acquired by appel¬ 
lant, evidently deeming it unimportant in view 
of its holding as to the effect of the 1914 reorgan¬ 
ization on appellant’s invested capital. As there were 
no sales of “C’s” stock near the date in question, its 
value can only be arrived at from a consideration of 
“C’s” history, assets and earnings. 

“CV’ assets were the entire stock of the old News 


Publishing Company, (which will continue to be re¬ 
ferred to as corporation “A”) and 89 per cent of the 
stock of the Intelligencer Publishing Company (which 
will continue to be referred to as corporation “B”). 

Based on the evidence in the case, the valuation of 
“C’s” stock at the date of the reorganization has been 
worked out on two separate theories. Under one the¬ 
ory the value arrived at is $600,600.83 and under the 
other theory the value arrived at is $612,490.19. These 
two theories and the schedules supporting same will 
now be taken up and explained: 
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Corporation “C” acquired the entire stock of “A” 
and 89 per cent of the stock of “B” in 1904 and this 
condition continued up to the date of the 1914 reor¬ 
ganization. Under appellant’s first theory the valua¬ 
tion is arrived at for “A’s” and “B’s” stock as of 
the date of the 1904 reorganization and then to these 
values are added the earnings of “A” and “B” left 
in their businesses. This theory, of course, brings 
into question the correctness of the 1904 values used 
by appellant, to wit: $310,000 for the stock of “A” and 
$90,000 for the stock of “B.” 

Both of these stocks were closely held. There were 
no representative sales of the stock of “A” at or near 
the 1904 date and only one sale of the stock of “B,” 
that occurring about five years prior to the 1904 date. 
Hence, resort must be had to other circumstances in 
determining their values as of that date. These values 
can best be determined by considering the matter from 
three standpoints: 

First: The history of the two companies prior to 
the 1904 date and their known existing assets as of 
that date. Taking the companies separately, the evi¬ 
dence is clear that corporation “A” was successful 
from its beginning in 1890, having paid dividends most 
of the time up to the 1904 date at the rate of 6 per 
cent on its capitalization. (R. 63, 64); that at January 
1, 1904, its net tangible assets as reflected by its books, 
consisting of costs and earnings left in the business 
amounted to $170,000 (R. 22, 51, 64); that in addition 
to its tangible assets “A” possessed at that date in¬ 
tangibles of large value, such as its circulation struc¬ 
ture, none of the cost of which appeared in its capital 
account, (R. 22, 64, 65), there being 10,000 or 11,000 
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subscribers worth not less than $10.00 a subscriber (R. 
22, 24, 25); that in addition to the value ascribable to 
the circulation structure, there was naturally the large 
good will value that always attaches to any successful 
business of this type; that in addition to all the values 
mentioned “A” had a large investment in plates used 
in a lithographing and engraving business run as a 
branch of the newspaper business, none of which ap¬ 
peared in its capital account. (R. 28, 65.) Consider¬ 
ing all of these things, it is apparent that in 1004 “A” 
possessed assets having a total value far and above 
the $170,000 appearing on its books as its net tangible 
worth. 

The evidence is also clear that corporation “B” 
iiad been operated very successfully, having begun 
business before the Civil War. The evidence shows 
that a quarter interest in said business was 
sold for $12,000 as far back as 1883 and that in 1898 
or 1899 the majority of the stock of the company 
changed hands on a basis of 90c per $1.00 par value 
(the total par value at that time being $100,000) (R. 
29). Dividends were paid on its capital stock from 
1893 to 1898 and while not paid between the latter 
date and 1904, during that period considerable money 
was expended in building up the company’s circulation 
and properties generally. (R. 29, 30.) While “B’s” 
books in 1904 reflected a small net tangible worth, it 
was a valuable property possessing a valuable cir¬ 
culation structure and good will. (R. 29, 30.) 

Second; The circumstances under which the two 
competing corporations, “A” and “B” came together 
on a basis for the consolidation through the medium 
of the holding company “C,” of $310,000.00 for 
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“A’s” stock and $90,000.00 for “B’s” stock is con¬ 
vincing as to values. The evidence shows that 
there was much discussion on the subject beginning 
in the fall of 1903 and continuing up until the time of 
the reorganization, January 16, 1904. There is no 
reason to presume that either of these adverse in¬ 
terests would concede a value to the other that it did 
not think fair to itself, but on the other hand it is 
natural to assume that under such circumstances 
values so arrived at would be conservative and fair. 
After testifying at some length on this subject, the 
witness, H. C. Ogden, said:— 

“I only mention these things to show that we 
were not sitting around, cutting up a melon, or 
anything of that sort. We were dealing across 
the table and there was considerable scrapping 
over the matter.’’ (R. 31.) 

Third: The successful operations of both corpora¬ 
tions subsequent to the 1904 reorganization. In the 
tirst two years, corporation “A” earned enough to 
absorb a tire loss of approximately $75,000 and had 
earnings in addition amounting to approximately 
$5,000.00 Out of “A’s” earnings dividends were 
paid on “CV* total capitalization each and every 
year, in the first two years at the rate of 2 per cent 
and thereafter with the exception of one year (when 
it was 4 per cent), at the rate of 6 per cent. (R. 36, 64.) 

Though dividends were not paid on “B’s” stock, 
earnings were accumulated in the business somewhat 
uniformly totaling $78,309.08 by January 1, 1914. (R. 
38, 39, 40, 65.) Though subsequent events cannot be 
used alone to fix values as of any particular date, it 
has been repeatedly held that subsequent events have 
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much force as corroborating evidence as to values as 
of any date. (Dwight & Lloyd Sintering Company, 1 
B. T. A., 179.) 

Having explained appellant’s basis for the 1904 
values, it is believed that the schedule which now fol¬ 
lows will sufficiently explain itself; 


SCHEDULE I. 


Valuation of “C’s” stock as of <late acquired by appellant in 
1914, based on a consideration of 1904 values and earnings left in the 
business of the two separate companies “A” and “B. ” 


“A” and “ 
“A” 


Valuation placed on capital stock Jan. 1, 

1904 (as a basis of consolidation of 

“A” and “B”, competing companies) $310,000.00 

(R. 63) 

Deduct: Jan. 15, 1904, “A’s” tire loss, 

approx. 75,000.00 

(R. 63 & 64) 

Add: Actual earnings left in the business 
for the period from Jan. 1, 1904, to 1914 
as follows: 


< < 


B 


> > 


$90,000.00 
(It. 63) 


1904 Earnings 


2,779.42 

1905 ‘ ‘ 


5,191.75 

1906 “ 

*80,250.28 

7,656.24 

1907 

28,539.24 

10,241.22 

1908 “ 

25,647.86 

5,001.81 

1909 “ 

1,112.88 

9,432.42 
(R. 38, 39, 
40 & 65) 

1910 “ 

22,771.56 
(R. 64) 

9,411.64 

1911 “ 

14,150.95 

6,863.41 

1912 “ 

18,257.15 

10,174.07 

1913 “ 

25,075.83 

11,557.10 

Totals to 12/31/1913 

$450,805.75 

$168,309.08 

Add: 89% of “B” value to “ 

A” 149,795.08 


Total value of tangible assets 

acquired 


by (new) “A” in 1914 

$600,600.83 



*(Xote),—It took approximately all of the earnings for the years 
1904, 1905 and 1906 to offset and make up the loss caused by the 
tire. See R. (54 which states the net worth per books Jan. 1, 1904, 
was approximately $170,000.00 and by 12/31/1906 the net worth was 
$175,250.28, indicating the tire loss had been absorbed with $5,250.28 
surplus, which with a tire loss of $75,000.00 means the earnings for 
the three years were $80,250.28, as shown above. (See also R. 33 and 
35.) 
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Appellant’s second theory of value is founded on 
the principle announced by the Commissioner of In¬ 
ternal Revenue in the official ruling A. R. M. 34, Cumu¬ 
lative Bulletin 2, page 31, and is a theory that has 
been frequently resorted to by the Commissioner in 
determining values. As in the case of appellant, many 
taxpayers possess intangibles of large values, which 
are not reflected on their books. It is when an oc¬ 


casion arises to value such properties as a whole that 
the Commissioner’s ruling A. R. M. 34 finds applica¬ 
tion. Its application presupposes that the net earn¬ 
ings and net tangible assets of the concern for a 
number of years immediately prior to the valuation 
date in question are known. Another important fac¬ 
tor that must be weighed is the nature of the business, 
that is, whether hazardous or stable. With these 
known factors, the total valuation is then arrived at 
as follows: 


The average annual earnings and the average 
annual net tangible assets are determined for a certain 
number of years (usually five) immediately preceding 
the date in question. Then it is determined what an 
investor would consider as a fair per cent of return 
on money invested in the tangibles of such a business. 
This percentage is then applied to the average net 
tangible assets found to arrive at the return in money 
that an investor would expect. This amount is then 
deducted from the average earnings for one year as 
found, to determine the average amount of earnings 
available for intangibles. The latter amount is then 
capitalized on a basis of a certain number of years 
purchase. In the case of a hazardous business, such 
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as the sale of wines and liquors prior to prohibition, 
the Commissioner held that the capitalization should 
he on a basis of not more than five years purchase that 
is, five times the amount available as return from in¬ 
tangibles should be the value of the intangibles. How¬ 
ever, the Commissioner recognized in the ruling that 
in a business of a stable nature not subject to violent 
fluctuations, a larger number of years purchase might 
be used for capitalizing the earnings applicable to in¬ 
tangibles. After thus arriving at a value of the in¬ 
tangibles, the total value of the properties is found 
by adding said value to the value of the tangible prop- 

ertv which was already known. 

•> « 

Appellant submits that in view of the very stable 
nature of the business of the companies here involved 
and their very uniform successful operations the per¬ 
centages of 8 and 12 for returns on tangible and in¬ 
tangible assets are conservative. As was suggested 
in the Commissioner’s ruling, the five years preceding 
the date in question have been used with the excep¬ 
tion of the year 1909 of Company “A.” The earnings 
of that company for that year were largely used to 
take care of certain bad debts written oft* and for 
that reason the earnings shown bv the books were 
abnormal as compared with the other years. Hence, 
the year 1908 has been substituted to complete the 
five vears instead of using the vear 1909. It is be- 
lieved that Schedule II will be found otherwise self- 
explanatory : 
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SCHEDULE II. 


Valuation of “C's” stock as of date acquired by appellant in 1914, 
based on a consideration of actual investment in tangible property 


and earnings of the 

two separate 

companies “ A ” 

and “ 

B ’ ’ during 

years 

"A” 

immediately preceding 1914. 

“A” Divi- “A” Left in 

l “ A ” Total 

“B” 

“B” Total 

Year 

dends Paid 

Business 

Earnings 

Year 

Earnings 

1908 

$23,460.00 

$25,647.86 

$49,107.86 

1909 

$9,432.42 

1910 

23,460.00 

22,771.56 

46,231.56 

1910 

9,411.64 

1911 

23,460.00 

14,150.95 

37,610.95 

1911 

6,863.41 

1912 

23,460.00 

23,460.00 

18,257.15 

41,717.15 

1912 

10,174.07 

1913 

25,075.83 

48,535.83 

1913 

11,557.10 

Totals for 

five years $117,300.00 

$105,903.35 

$223,203.35 


$47,438.64 


(Record references for above pp. 38, 39, 40 and 04) 

Average earnings for one year $44,640.67 $9,487.73 


Above earnings capitalized in accordance with A. R. M.—34, using 
8% on tangibles and 12% on intangibles produces the following val¬ 
uation: 


“A” Year 

“A’’Net 
Tangible Assets 

“B” Year 

“B” Net 
Tangible Assets 

1908 

$229,437.38 

1909 

*$53,096.06 

62,507.70 

1910 

253,321.82 

1910 

1911 

267,472.77 

1911 

69,571.11 

1912 

285,729.92 

1912 

79,543.18 

1913 

310,805.72 

1913 

91,102.28 

Totals for 
five vears 

V 

$1,346,767.61 


$355,622.33 


*(Note),—The net tangible assets of “B” at Dec. 31, 1913, is shown 
by the record (R. 40). The net tangible assets for each of the other 
years is found by deducting the earnings for each of the years 1913, 
1912, 1911 and 1910 in turn. 


“A” 

Average tangibles.$269,353.52 

8% on tangibles. 21,548.28 

Balance earnings available for intangibles 23,092.39 

Capitalized at 12% amounts to. 192,436.58 


“B” 

$71,124.46 

5,689.95 

3,797.78 

31,648.16 


Adding the values of intangibles as found to the values of the net 
tangibles of "A” and “B” as of December 31, 1913, gives total 
stock values, as follows— 
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Not tangibles on the books 12/31/13. 310,805.72 91,102.28 

Add intangibles as determined above. 192,436.58 31,648.16 

Totals.$503,242.30 $122,750.44 


Value of (old) “A” stock on above basis—1914.$503,242.30 

Value of “B” stock involved (89%) of above—1914. 109,247.89 

Total value acquired in 1914.$612,490.19 

In the consideration of the foregoing schedule ap¬ 
pellant desires to especially emphasize the fact that 
the earnings for the different years would have been 
much larger but for the fact that all expenditures for 
building up circulation structure were charged to ex¬ 
pense. Without question, the circulation structure is 
a newspaper’s chief asset and the fact that the 
earnings for the different years have been reduced 
by those capital expenditures being charged off to ex¬ 
pense makes the two different bases which have been 
used to some extent unfair to appellant. At least, 
that circumstance should be given great weight in de¬ 
termining that the bases used are more than favorable 
to the Government. 

It will be found that the figures used by appellant 
as to earnings and net worth tie in completely with 
those used by the Commissioner in the sixty day letter 
and can be easily checked with his figures as shown in 
the statement of facts. 

Appellant desires to emphasize the very suc¬ 
cessful operations of the companies both before 
and after 1914. When it is considered that divi¬ 
dends at the rate of 6 per cent were paid on 
the full $390,000 par value stock over so many 
years and that in addition thereto appellant was 
able to issue two preferred stock dividends of 20 per 
cent and 50 per cent and pay 7 per cent dividends on 
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them and that in addition to all of said dividend pay¬ 
ments, large earnings were continuously left in the 
business, it is not believed that the valuations arrived 
at in the two schedules can be seriously questioned. 
(K. 40, 42, 64) 


SPECIFICATION (c) 

As an Alternative to (a), Should That be Denied, 
Appellant is Entitled to Include in its In¬ 
vested Capital the Amount of $76,130.20, Ex¬ 
pended by it During the Period 1809 to 1016, in 
Building up Circulation Structure. 


If specification (a) is sustained by the Court then 
specification (c) is automatically eliminated in the re¬ 
valuation as of 1914, and therefore no longer need be 
considered. 

,The evidence is undisputed and the Board so finds 
that appellant expended $76,130.20 over the period 
1800 to 1016 for salaries and expenses of solicitors 
who were engaged solely in securing new business, all 
of which was charged to expense. To quote the 
Board’s language as expressed in its findings of fact,— 

“Various sums were spent by the petitioner in 
building up circulation structure from 1802 to 
1004 by means of popularity contests and other 
schemes common to the newspaper business, which 
amounts were charged to expenses. These ex¬ 
penditures from 1899 to 1916 were $76,139.20 for 
salaries and expenses of solicitors who were en¬ 
gaged solely in securing new business for the 
petitioner.” (R. 65) 
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Appellant submits that its circulation structure is 
its chief asset and that money expended directly in 
building same up during its period of expansion is 
just as much an investment as money expended in 
the acquisition of any other form of property. 

The Board held that such expenditures could not 
be capitalized for the reason that appellant had not 
shown to what extent said expenditures resulted in 
increasing the circulation over maintenance of that 
already acquired. Appellant submits that this conclu¬ 
sion is inconsistent with the Board’s finding that such 
money was expended solely in securing new business. 

ARGUMENT, RE: AFFILIATION ISSUE. 

Statute Involved. 

On the subject of affiliation, the 1918 Revenue Act 
provides,— 

‘ i Sect ion 240 (b) For the purpose of this sec¬ 
tion, two or more domestic corporations shall be 
deemed to be affiliated (1) if one corporation owns 
directly or controls through closely affiliated in- 
terests or by a nominee or nominees substantially 
all the stock of the other or others; or (2) if sub¬ 
stantially all of the stock of two or more corpora¬ 
tions is owned or controlled by the same In¬ 
terests.” 

It is under clause (1) above that appellant claims 
affiliation. 

It will be noted under this clause that the stock of 
the affiliated company may either be owned or con¬ 
trolled. It goes without saving, of course, that the 
stock may be in part owned and in part controlled. It 
is this situation that prevailed in the case of appel¬ 
lant and the Washington News Company during the 
years in question. There was $21,000 paid in to the 
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Washington News Company in exchange for its capital 
stock of a like par value, $11,000 being paid in by 
residents of Washington (Pa.) and $10,000 being paid 
in by the News Publishing Company. 

The full amount of stock paid for by appellant was 
issued to it, but, according to the evidence in this case, 
it is doubtful whether any stock was issued to the 
Washington (Pa.) residents for the money paid in by 
them. With this they were not concerned. Their mo¬ 
tives were political, and after making their contribu¬ 
tions they did not concern themselves in the slightest 
measure with the business in any way. They knew 
that appellant’s politics were in keeping with their 
own and this was the only thing that concerned them. 
They never expected to make any money out of the 
enterprise. The only meeting of stockholders ever 
held was the one in connection with the organization of 
the company. Thereafter, the business was in the 
hands of appellant. More complete dominion or con¬ 
trol could not have been exercised by appellant had 
the business been a branch of its own business instead 
of in form of a separate corporation. This was the 
intention of all concerned and, in fact, it was so op¬ 
erated. The record is clear that appellant controlled 
all the stock it did not own and was unhampered in 
any way by any technical outside stock interests. (R. 
p. 45, 59.) 

From the very first the operations of the Company 
were at a loss and continued to be so through its ex¬ 
istence. This meant a considerable amount of financ¬ 
ing, all of which was taken care of by appellant with¬ 
out any thought of calling on the Washington (Pa.) 
people for further contributions or assessments of any 
kind. Power, control and responsibility all rested 
with appellant. 
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As has been repeatedly held by the Courts and by 
the Board the word “controlled” used in the statute, 
does not mean legal control, but instead means actual 
control. This was particularly emphasized in the ap¬ 
peals to the Board of Isse Koch & Company, 1 B. T. A. 
642, Boston Structural Steel Company, 1 B. T. A. 602, 
and Mahoning Coal Railroad Company, 4 B. T. A. 923. 
In the latter case, the Board said, 

“Control need not be legal control, but com¬ 
munity of interest may, if recognized and acted 
upon, constitute sufficient basis to determine the 
question of control.” 

The Court’s attention is likewise called to the 
Board’s decision in the appeal of Hagerstown Shoe 
and Legging Company, 1 B. T. A. 666. The Board 
there said, 


“Are we, in applying this statute, to look at 
the tabulated statement of stock ownership and, 
because it there appears that several persons are 
stockholders of one or the other legal entity and 
not of both, say that this alone is determinative? 
We have had occasion in other appeals on other 
questions to say, and we can not too often repeat, 
that all facts must be considered. These problems 
are not flat mathematical or legalistic puzzles; 
thev are vital and must be examined in three 
dimensions with the light of reality. Xo solution 
otherwise arrived at could long survive. Here 
the table of percentages changes its color entirely 
in the light of the circumstances under which the 
percentage distribution exists, and, instead of in¬ 
dicating a substantial independent minority, indi¬ 
cates that ‘substantially all the stock of two * * * 
corporations is owned or controlled by the same 
interests.’ ” 
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Under the reasoning in the decisions cited, it is be¬ 
lieved that appellant and the Washington News Com¬ 
pany were unquestionably affiliated during the taxable 
years in question. If the companies were affiliated, it 
follows, of course, that appellant is entitled to include 
in its invested capital for the taxable years in question, 
the original $21,000 paid into the Washington News for 
its capital stock and is entitled also to the benefit of the 
Washington News losses of $8,(585.61 and $10,120.72. 


CONCLUSION. 


Appellant respectfully insists that this Court should 
reverse the decision of tlie United States Board of Tax 


Appeals and remand the case to the Board with direc¬ 
tions to find (1) that appellant is entitled to include in 
its invested capital for the years 1018 and 1019 the fair 
market value of the stock of the Wheeling Printing and 
Paper Company at the time acquired in 1914; (2) that 
said fair market value was not less than $000,000.83; 
(3) that appellant was affiliated with the Washington 
News Company of Washington, Pennsylvania, during 

the vears 1018 and 1010 and is therefore entitled to 
* 

have its net income and invested capital computed 
upon a consolidated basis with that company; and (4) 
that, as an alternative to clause (1) of this conclusion, 
should that be denied, appellant be entitled to include 
in its invested capital for the years 1018 and 1919, the 
amount of $76,139.20 expended by it during the period 
1800 to 1016 solely in securing new business. 


Respectfully submitted, 


Harvey D. Jacob, 
Attorney for Appellant. 


W. A. Bolinger, 
Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 


No. 4664 


News Publishing Com cany, petitioner 

v. 

David H. Blair, Commissioner of Internal 

Revenue, respondent 


OX APPEAL FROM THE EXITED STATES HOARD OF TAX 

APPEALS 


BRIEF FOR THE RESPONDENT 


PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 61-73), which 
is reported in 6 B. T. A. 1257. 

JURISDICTION 


The review here sought is of a decision of the 
United States Board of Tax Appeals rendered May 
11, 1927. The case is brought to this court by peti¬ 
tion for review filed October 20, 1927 (R. 74), pur¬ 
suant to the Revenue Art of 1926 (Act of February 
26, 1926, c. 27, Secs. 1001, 1002, and 1003, 44 Stat. 
109, 110), and stipulation therein provided for (R. 
73). 


(i) 
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STATEMENT 

The Commissioner of Internal Revenue deter¬ 
mined deficiencies in income and profits taxes for 
the years 1918 and 1919 in the amounts of 
$11,114.62 and $8,072.29. respectively, against the 
News Publishing Company, the petitioner, on the 
theory that its invested capital consisted of its 
value in 1904 when a Holding Company, called the 
Wheeling Printing and Paper Company, took over 
all the stock of the petitioner and most of the stock 
of the W heeling Intelligencer, plus accumulated 
profits, rejecting petitioner's contention that its 
invested capital was the actual value of its assets 
during the taxable years, based on the value in 1914 
when the petitioner absorbed the Holding Com¬ 
pany, plus appreciation; rejecting petitioner’s 
claim that $78,139.20 expended in securing new sub¬ 
scribers should be included in invested capital; and 
rejecting also the contention of affiliation between 
petitioner and the W ashington News Company. 

QUESTIONS PRESENTED 


(1) Did tlu* recapitalization of the petitioner in 
1914 require computation of invested capital on the 
basis of the 1914 market value of the petitioner’s 
business ? 

(2) If question (1) is answered in the affirma¬ 
tive, did the 1914 market value of petitioner’s 
business, plus accumulated earnings up to the year 
in controversy, exceed the invested capital as com¬ 
puted by the Commissioner for said years? 
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(3) Did the Commissioner err in not including 
as part of invested capital the sum of $76,139.20 
expended in securing new subscribers? 

(4) Was the cash or market value of the Intelli¬ 
gencer stock in 1914 in excess of $100 per share? 

(5) Were the petitioner and the Washington 
New Company affiliated corporations during 1918 
and 1919 within the meaning of the Revenue Act of 
1918? 

THE STATUTES 

Section 326 (a). The part thereof affecting this 
appeal is as follows: 

That as used in this title the term “ invested 
capital” for any year means (except as pro¬ 
vided in subdivision (b) and (c) of this sec¬ 
tion) : 

(1) Actual cash bona fide paid in for stock 
or shares; 

(2) Actual cash value of tangible prop¬ 

erty, other than cash, bona tide paid in for 
stock or shares, at the time of such pay¬ 
ment, * * * 

(3) Paid in or earned surplus and undi¬ 
vided profits; not including surplus and un¬ 
divided profits earned during the year; 

(4) Intangible property bona fide paid in 
for stock or shares prior to March 3, 1917, 
in an amount not exceeding (a) the actual 
cash value of such property at the time paid 
in, (b) the par value of the stock or shares 
issued therefor, or (c) in the aggregate 25 
per centum of the par value of the total 
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stock or shares of the corporation outstand¬ 
ing on March 3, 1917, whichever is lowest. 
(Revenue Act of 1918. c. 18, 40 Stat. 1057, 
1092.) 

Section 240. The part thereof affecting this ap¬ 
peal is as follows: 


(a) That corporations which are affiliated 
within the meaning of this section shall, un¬ 
der regulations to he prescribed by the Com¬ 
missioner with the approval of the Secre¬ 
tary, make a consolidated return of net in¬ 
come and invested capital for the purposes 
of this title and Title III, and the taxes 
thereunder shall be 1 computed and deter¬ 
mined upon the basis of such return; 


(b) For the purpose of this section two 
or more domestic corporations shall be 
deemed to be affiliated (1) if one corporation 
owns directly or controls through closely 
affiliated interests or bv a nominee or nomi- 
nees substantially all the stock of the other 
or others, or (2) if substantially all the 
stock of two or more corporations is owned 
or controlled by the same interests. (Reve¬ 
nue Act of 1918, c. 18, 40 Stat. 1057, 1081.) 


THE FACTS 


The petitioner is a West Virginia corporation 
which was organized in 1890 with capital stock of 
$14,000, and is and was engaged primarily in the 
publication of a daily afternoon and Sunday morn¬ 
ing paper. This capitalization was increased from 
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time to time bv stock dividends and one sale of 
stock to employees for $5,000 cash, so that its out¬ 
standing capital stock was $75,000 on January 16, 
1904, when its total capital stock was acquired by 
the newly formed Wheeling Printing and Paper 
Company (hereinafter sometimes referred to as the 
Holding Company). 

The Intelligencer Publishing Company (herein¬ 
after referred to as the Intelligencer) began busi¬ 
ness before the Civil War and continued, either 
under individual or partnership form of organiza¬ 
tion, until 189J when it was incorporated with cap¬ 
ital stock of $100,000, and had such an outstanding 
capital stock when 89 per cent thereof was acquired 
by the Wheeling Printing and Paper Company in 
1904. Its business was that of publishing a daily 


morning paper. 

The Holding Company was formed with capital 
stock of $400,000, $310,000 of which was issued for 
the stock of the petitioner and $90,000 for the stock 
of the Intelligencer. On January 15, 1904, the day 
before the consolidation was to have become effec¬ 


tive and after such announcement had been made, a 
tire occurred in the plant of the petitioner resulting 
in a loss of approximately $75,000. The majority 
stockholder of the Intelligencer thereupon objected 
to the old basis of its entering the consolidation, 
but the agreement was ultimately effected as de¬ 
cided upon except that one stockholder of the In¬ 
telligencer, owning approximately $11,000 capital 
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stock, refused to participate. The Holding Com¬ 
pany held as its only assets $75,000 capital stock 
of the petitioner and $89,000 capital stock of the 
Intelligencer. 

The three corporations continued in existence 
until 1914, when, for reasons of economy in state 
taxation, the petitioner secured an amendment to 
its charter by which its authorized capital stock 
was increased from $75,000 to $400,000, and ap¬ 
proximately $390,000 of the new stock was issued to 
the old stockholders of the petitioner and Intelli¬ 
gencer in exchange for the stock of the Holding 
Company of like par value. The Holding Com¬ 
pany was thereupon dissolved and its assets were 
taken over by the petitioner, the old stock of the 
petitioner being cancelled. 


No exact evidence was given as to petitioner’s 
earnings from date of incorporation, though the 
business was successful. Dividends were paid for 
the greater part of the period from 1892 to 1904 at 
the rate of 6 r / ( on the capitalization. The stock 
was closely held, no sales being made at or prior to 
1904, except one sale of $5,000 to employees, three 
or four yeai*s prior to this date. In addition to the 
payment of dividends, earnings were left in the 
business to the extent that its net worth on January 
1, 1904 (including that represented by outstanding 
capital stock), was approximately $170,000. On 
account of a tire loss in 1904, no dividends were 
paid in 1904 and 1905, but dividend payments were 
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resumed in 1906, in which year and in the following 
year dividends were paid on the outstanding capital 
stock of the Holding Company at the rate of 2%. 
Subsequently, with the exception of one year, up to 
and including 1913, dividends were paid at the rate 
of &/< on the capital stock of the Holding Company. 

By reason of the tire mentioned, the net worth 
on January 16, 1904, the date of the consolidation, 
was substantially less than that on January 1, 1904. 
The next statement of its net worth was on Decem- 


her 31, 1905, when it was 

$149,321.10. 

At the end 

of subsequent years it was 

as follows (R. 64): 


Net worth 

Increase 

1906_ _ _ 

_$175,250.28 

$25,929. 18 

1907 ... 

_ 203, 789. 52 

28, 539. 24 

1908 _ _ _ - 

_ 229, 437. 38 

25. 647. 86 

1909_ 

_ 230, 550. 26 

1,112.88 

1910__ 

_ 253, 321.82 

22. 771.56 

1911_ _ _ 

_ 267. 472. 77 

14. 150. 95 

1912 . _ _ .. _ 

_ 285, 729. 92 

18, 257. 15 

1913_ 

_ 310, 805. 72 

25, 075. S3 

1914__ _ __ _ _ 

_ Not given. 


1915 . . . _ 

_ 337,673.00 

26, 867. 28 

1916_ _ _ 

_ 341,065.62 

3, 392. 62 


Various sums were spent by petitioner in build¬ 
ing up circulation structure from 1892 to 1904 by 
means of popularity contests and other schemes 
common to the newspaper business, which amounts 
were charged to expense. These expenditures 
from 1899 to 1916 were $76,139.20 for salaries and 
expenses of solicitors who were engaged solely in 
securing new business for the petitioner. 

The Intelligencer paid dividends on its capital 
stock from 1893 to 1898. In 1899 the majority of 
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its stock was sold. From 1899 to 1904 the opera¬ 
tion of the business was not so successful, though 
it did prove a fair competitor in publishing the 
Wheeling Intelligencer, a morning paper, to the 
petitioner which published the Wheeling News, an 
afternoon and Sunday morning paper. Subse¬ 
quent to 1904 no dividends were ever paid by the 
Intelligencer, though its net worth increased 
$78,309.08 from December 31, 1905, to January 1, 
1914. 


In computing the invested capital of the peti¬ 
tioner for 1918 and 1919 the Commissioner allowed 
as invested capital the capital stock and surplus, as 
reflected by its books at the time of the reorganiza¬ 
tion in 1904 plus such earnings as had accrued since 
that date, thus disallowing the difference between 
the par value of the Holding Company’s stock 
which was issued for petitioner’s stock in 1904 and 
the net book value of petitioner’s assets at that date. 
The Intelligencer stock acquired in 1914 was in¬ 
cluded in invested capital at its par value. 

In 1913 or 1914 certain wealthy citizens of Wash¬ 
ington, Pennsylvania, interested the petitioner in 
organizing the Washington News Company (here¬ 
inafter referred to as the News), for the purpose of 
publishing a regular Republican newspaper in that 
town, the two papers published having joined the 
so-called Progressive Party, headed by the late 
Theodore Roosevelt. It was agreed that the corpo¬ 
ration would be capitalized at $25,000, that the citi- 
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zens would contribute $15,000, and the petitioner 
would contribute $10,000. The amount pledged by 
the petitioner was paid and stock issued therefor, 
but only approximately $11,000 was paid in by the 
citizens. 

The corporation began the publication of the 
News on April 1, 1914, and continued until 1920 
when operations were suspended. No contribution 
other than the initial payment mentioned was ever 
made by the citizens for the operation or manage¬ 
ment of the News, wlm*h was conducted entirely 
by petitioner. Print paper was furnished by the 
petitioner and advances were made to cover a part 
of the cost of operations, which continued until the 
News (‘eased operations. As losses arising there¬ 
from the petitioner charged off for the years 1918 
and 1919 the sums of $8,685.61 and $16,128.72, re¬ 
spectively. Both amounts were disallowed by the 
Commissioner as deductions from gross income for 
1918 and 1919, though they were allowed upon final 
liquidation of the News. 

SUMMARY OF ARGUMENT 

The only new asset acquired for the stock issued 
in 1914 was 89% of the stock of the Intelligencer 
and that asset has been accorded proper treatment 
for invested capital purposes through its inclusion 
in invested capital at par value. The petitioner 
owned its original newspaper plant or business 
prior to the recapitalization in 1914. The issue of 
new stock in that year did not add to or affect its 
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title to its original plant in any way. The $75,000 
of original stock was valueless without the plant. 
That plant was not acquired in 1914 in exchange 
for the new stock. Accordingly the invested capital 
so far as that plant was concerned was properly 
computed on tin* basis of the original capital em¬ 
barked in the business plus subsequent earnings 
left therein. 


There was no break in 1914 in the corporate 
existence of petitioner. The fiineiidnient to the 
charter in that year, together with the increase in 
capitalization and the acquisition of 89% of the 
Intelligencer stock, did not result in the birth of a 
new corporation. The petitioner preserved its 
identity through that transaction. It continued to 
engage in the same kind of business as before, with 
the same name and as far as shown with the same 
officers and the same corporate forms. The recap¬ 
italization effected bv the amendment to the char- 
ter simply enlarged the old corporation and did 
not create a new one. Under these circumstances 
it can not properly be held that a new corporation 
came into being in 1914 which acquired newspaper 
assets for stock. 


The record shows that the net worth of the busi¬ 
ness of the Intelligencer as carried on the books 
was $91.10 per share. (R. 40.) It also appears 
that the average net earnings for live years prior 
to 1914 were $9.48 per share. (R. 39.) No other 
evidence as to the value of the stock was presented. 
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The value shown on the books and the earning 
record both indicate that the Commissioner’s value 
of $100 per share was fair and reasonable. 

The invested capital determined by the Commis¬ 
sioner is sufficient even if the basis of computation 
to be used is the market value in 1914 plus accumu¬ 
lated earnings up to the years in controversy. The 
petitioner has produced no evidence as to market 
value in 1914 beyond the net worth as shown by the 
books and the record of past earnings. There has 
been no effort to show by opinion, evidence, or 
otherwise the real market value of the particular 
business under the actually existing conditions and 
prospects for the future. Market value can not be 
arrived at by mathematical formulas alone. 

The Board has properly found that the circula¬ 
tion structure from its very nature is a fluctuating, 
changing thing and may only be maintained by con¬ 
stantly bringing in new subscribers. Accordingly, 
the expenditures made in obtaining new subscribers 
may very properly have been charged as expense 
items. No evidence was offered to show what part, 
if any, of the expenditures involved resulted in the 
acquisition of a permanent asset. 

With respect to the question of affiliation the 
petitioner has shown nothing more than a control 
over the management and operations of the News. 
The evidence indicates that certain individuals 
owned more than 50% of the total stock, and that 
their control over their stock was full and complete. 


The statutory requirement of ownership <>r control 
of substantially all of the stock has clearly not 
been met. 

ARGUMENT 

(1) Newspaper plant of the petitioner was not acquired 

through the issuance of stock in 1914 

The petitioner contends that the amount of in¬ 
vested capital should be* arrived at by including 
therein the actual cash value in 1914 of the original 
newspaper business of the News Publishing Com¬ 
pany. This contention is based on Section 326(a) 

(2) of the Revenue Act of 1918, which provides that 
there* shall be inclueled as part of invested capital 
tlie “Actual cash value of tangible property, other 
than cash, bona fide paid-in for stock or shares, at 
the time of such payment." 

In 1914 the petitioner issued $290,000 of its own 
stock in exchange for $290,000 in stock of the Hold¬ 
ing Company. Those assets consisted of $75,000 in 
stock of the petitioner and $89,000 in stock of the 
Intelligencer. It is not controverted that the latter 
stock was bona tide paid-in for stock of the peti¬ 
tioner and the Commissioner has attempted to in¬ 
clude in invested capital the “Actual cash value’’ 
thereof “at the time of such payment." 

However, as to the $75,000 of petitioner’s stock 
so acquired the Commissioner has included nothing 
in invested capital. This ruling was made because 
the acquisition of this stock added nothing having 
any cash value to the property already possessed 
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by petitioner. So far as this stock is concerned 
the petitioner acquired merely paper certificates 
which it was under obligation to cancel as soon as 
acquired and which it did cancel. It can not be 
denied that petitioner entered into the 1914 trans¬ 
action possessed of its own newspaper plant and 
emerged from the transaction possessed of the same 
plant and stock representing 89' ;. stock ownership 
of another newspaper plant. The only new asset 
acquired was the 89 per cent of the Intelligencer 
stock. 

The exchange of $390,000 of petitioner’s stock for 
$390,000 of the Holding Company’s stock must be 
considered in the light of all of the attendant cir¬ 
cumstances. One of these circumstances was the 
limitation of the authorized capital of petitioner to 
$400,000. Under this limitation the $75,000 in stock 
received for the new stock issued was received for 
the sole purpose of being canceled. In view of 
this existing obligation to cancel the $75,000 in 
stock, it had no value at the time it was paid in for 
other stock. 

The only value ever attaching to the $75,000 
original issue of stock was based on the newspaper 
business operated by the petitioner. The corpora¬ 
tion itself owned that newspaper business rather 
than the holders of stock. The stock without the 
business was worthless. Since the business was 


owned prior to the exchange of stock, the petitioner 
received nothing of value so far as the $75,000 of 
original stock was concerned. 
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In the case of LaBclle Iron Works v. United 
States, 25f> U. S. 377, 393, it was pointed out that 
invested capital consists of “what actually was em¬ 
barked at the outset or added thereafter, disre¬ 
garding any appreciation in values.” It was also 
there held (p. 389) that the statutory requirement 
for invested capital excluded “any paper trans¬ 
action bv which new shares are issued for old ones 
in the same corporation, but which is not in sub¬ 
stance and effect a new acquisition of capital 
property by the company.” 

The petitioner relies on a paper transaction in 
which stock was exchanged for stork of the same 
company but in which there was no acquisition of 
capital property. 

(2) The 1914 recapitalization was not the creation of a 

new corporation 

It is argued for the petitioner that the amend¬ 
ment and recapitalization in 1914 “ was in effect 
the creation of an entirelv new entity whereby en- 
tirely new stock was issued for entirelv new as- 
sets.” (Petitioner’s brief, p. 13.) 

All of the evidence as to what took place in 1914 
comes from the testimony of Mr. Ogden, the secre¬ 
tary, treasurer, and general manager of the peti¬ 
tioner. He testified as follows (R. 40, 41): 

We have in West Virginia a law which 
taxes charters on the basis of a certain per¬ 
centage of the amount of the capital stock 
authorized, and under that law we had been 
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paying considerable taxes for the Wheeling 
Printing Ac Paper Company. We didn't see 
any advantage in continuing the Wheeling 
Printing Ac Paper Company, so we took the 
necessary steps, by publication, and appli¬ 
cation to the Secretary of State of West 
Virginia to have the authorized capital of 
the News Publishing Company increased to 
$400,000. * * * [f required an amend¬ 

ment to the charter, and application to the 
Secretary of State and the payment of addi¬ 
tional taxes. When we got our amended 
charter hack, we adopted various resolutions 
which appear in the minute books here, by 
which the News Publishing Company ac¬ 
quired—or by which it agreed to assume—all 
the debts of the W heeling Printing Ac Paper 
Company, and to issue its own certificates to 
the stockholders of the Wheeling Printing & 
Paper Company in an equal amount for the 
certificates tliev then held of the Wheeling 
Printing Ac Paper Company. Of course, 
they were all the same people, and they 
adopted resolutions by which they author¬ 
ized the W'heeling Printing Ac Paper Com¬ 
pany to transfer its assets to the News Pub¬ 
lishing Company and to request the News 
Publishing Company to issue its certificates 
to the stockholders of the W heeling in ex¬ 
change. W e cancelled all the old stock cer¬ 
tificates of the News Publishing Company. 

No documentary evidence of anv sort relating to 
this transaction was introduced. W ith this incom¬ 
plete state of the record the Hoard found that the 
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transaction resulted in merely an enlargement of 
the existing corporation rather than the creation of 
a new corporation. This conclusion is supported 
by the intention of the parties in securing the 
amendment. The onlv reason for the amendment 
was the lessening of state taxation through the 
dissolution of one corporation. The parties did, 
however, have a real desire to keep the name and 
identity of the News Publishing Company. It was 
testified bv Mr. Ogden (R. 41): 

The News Publishing Company name had 
a direct connection with the Wheeling News, 
and also had a real asset value. 


It is also true, as pointed out by the Board, that 
“the mere amendment of a charter or articles of 
incorporation docs not create a new corporation or 
otherwise* affect the identity of the corporation or 
its existing rights of action, property rights, or lia- 
bilities: and this is true even where the amendment 
is made bv the substitution of a new charter, if the 
manifest intention is t<> amend merelv and not to 
create' a new corporation." (14 < \ >rpus Juris 1!)7.) 

Petitioner in support of the view that a new cor¬ 
porate entity was created has largely relied on the 
case of Yazoo and M ississi pjn 1 alley Rail tray ( 1 otn - 
pany v. ^4 dams, 180 V. S. 1. The Court there held 
that the consolidation of two railway companies re¬ 
sulted in the creation of a new corporation. How¬ 
ever. that decision was reached upon special facts 
relating to the consolidation there involved, that 
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have no relation to the present appeal. One of 
the consolidating companies in the Yazoo case was 
operating under a charter obtained by a predeces¬ 
sor railroad which provided in effect that upon a 
consolidation rhe consolidated company was to be 
deemed a new corporation. This provision was 
given particular weight by the Supreme Court as 
supporting the conclusion that a new corporation 
was created (p. 18): 

Reading this agreement in connection with 
the charters of the several companies, and 
especially with that of the Memphis and 
Vicksburg Railroad Company of March 3, 
1882, providing that 4 ‘all of the companies 
so consolidating shall be merged into and be¬ 
come one company , and the company so 
formed by such consolidation shall be 
deemed and held to be a corporation created 
by the laws of this State,” it is impossible 
to escape the conclusion that a new cor¬ 
poration was created * * *. 


It also appears that the agreement of consolida¬ 
tion contained provisions strongly indicating the 
termination of both of the former companies and 
the creation of a new company. All of the former 
officers and directors of both companies were to be 
supplanted by new officers and directors and the 
consolidated railroad was to be operated bv men 
holding their commissions from the new company. 
“In short, nothing was left of the constituent com¬ 
panies but the memory of their existence—the 
mere shadow of a name/' 


Tlie Court also pointed out the distinction be¬ 
tween the consolidation as involved in that case and 
merger as involved in this case (|>. 19) : 

Where two companies agree together to 
consolidate their stock, issue new certificates, 
take a new name, elect a new board of direc¬ 
tors, and the constituent companies are to 
cease their functions, a new corporation is 
thereby formed subject to existing laws. 
Hut if, as was the case in Tomlinson v. 
Branch , one road loses its identitv and is 
merged in another, the latter preserving its 
identity, and issuing new stock in favor of 
tin* stockholders of the former, it is not the 
creation of a new corporation but an 
enlargement of the old one. 

In petitioner’s brief point is made of the fact 
that the consolidation agreement in tlu* Yazoo case 
indicated a desire* that the agreement should not be 
construed as creating a new corporation. The 
Court dismissed the provision referred to as 
follows (p. 17) : 

If the effect of the agreement be* in law 
the* creation of a new corporation, the* ex¬ 
plosion of a wish that it should not be so 
construeel, is of course entitled to no weight. 

The < Commissioner is content to re*ly on the author- 
itv e>f the* Yazoo case. The* Court there found the 
requisites of a consolidation which would create a 
new corporation to be* a consolidation of stock, issu¬ 
ance* of new certificates, a new name, new officers, 
and the termination of the functions of the e*on- 
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stituent companies. In this case there was no new 
name, no new officers, and no termination of the 
functions of the petitioner company. On the con¬ 
trary, one company lost its identity and was merged 
in another which preserved its identity and issued 
new stock in favor of the stockholders of the former. 
The Supreme Court in the Yazoo ease has held that 
in such a situation (p. 19), “It is not the creation 
of a new corporation hut an enlargement of the 
old one.” 

The result would have been the same in our case 


if the Holding Company had first been dissolved 
and the petitioner had then increased its stock and 


absorbed the Intelligencer. 


That in legal effect 


was what was done*. 


(3) The petitioner is in effect asking for the inclusion of 
unrealized appreciation in invested capital 


The principal contention made by petitioner is 
that invested capital should be measured by the 
actual cash value in 1914 of the two newspaper 
enterprises. This manner of computation would 
ignore the capital embarked in this enterprise at 
the time of organization in 1890 and the accumu¬ 
lated earnings between that time and 1914. It 
would result in the inclusion as part of invested 


capital of all unrealized appreciation in value in the 


enterprise between 1890 and 1914. The objection to 


this course is that it violates the fundamental basis 


or concept of invested capital within the meaning 
of the Federal Act. 
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In the case of the LaBrllr Iron Works, already 

referred to, the same principle was involved. In 

that case a taxpayer had acquired iron-ore lands 

during the earlier years of its existence for $190,- 

000 and carried that amount on its books as rep re- 

▲ 

senting the land. In 1912 it determined through 
certain appraisals that the land was worth approxi¬ 
mately $10,000,000 more than the cost thereof. 
Accordingly, it entered the increased value on its 
books and issued a stock dividend equal to the 
increase in value determined by tin* appraisals. 
The question before the court was whether this 
appreciation in value* should be included as part of 
invested capital under the provisions of Section 207 
of the Revenue Act of October 3, 1917 (c. 63, 40 
Stat. 300). which is in all substantial respects simi¬ 
lar to Section 320 of the Revenue* Ae*t of 1918. 


The court held (p. 387) : 

A scrutiny e>f the particular provisions of 
Section 207 shows that it was the* dominant 
purpose of Congress te> place the peculiar 
burden of this tax upon the income of trades 
and businesses exceeding what was deemed 
a normally reasonable return upon the capi¬ 
tal actually embarked. But if such capital 
were to be computed according to appreci¬ 
ated market values based upon the estimates 
of interested parties (on whose returns per¬ 
force the Government must in great part 
rely), exaggerations would be at a premium, 
corrections difficult, and the tax easily 
evaded. Section 207 shows that Congress 


21 




was fully alive to this and designedly 
adopted a term—“invested capital”-—and a 
definition of it. that would measurably guard 
against inflated valuations. The word “in¬ 
vested" in itself imports a restrictive quali¬ 
fication. When speaking of the capital of a 
business corporation or partnership, such as 
the act deals with, “to invest” imports a 
laying out of monev, or monev’s worth, 
either by an individual in acquiring an in¬ 
terest in the concern with a view to obtaining 
income or profit from the conduct of its busi¬ 
ness, or by the concern itself in acquiring 
something of permanent use in the business; 
in either case involving a conversion of 
wealth from one form into another suitable 
for employment in the making of the hoped- 
for gains. See Webster’s New Internat. 
Diet., “invest,” 8; Century Diet., “invest,” 
7; Standard Diet., “invest,” 1. 

In order to adhere to this restricted mean¬ 
ing and avoid exaggerated valuations, the 
draftsman of the act resorted to the test of 


including nothing but money, or money’s 
worth, a etna 11 v contributed or converted in 
exchange for shares of the capital stock, or 
actually acquired through the business ac¬ 
tivities of the corporation or partnership 
(involving again a conversion) and coming 
in ab extra • by way of increase over the orig¬ 
inal capital stock. How consistently this 
was carried out becomes evident as the sec¬ 


tion is examined in detail. Cash paid in, 
and tangible property paid in other than 
cash, are confined to such as were contributed 
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for stock or shares in the corporation or 
partnership; and the property is to be taken 
at its actual cash value “at the time of such 
payment”—distinctly negativing any allow¬ 
ance for appreciation in value. 

In the same case the stock dividend was paid by 
calling in the old stock and issuing stock of an in¬ 
creased par value. The taxpayer there urged in 
substantially the same way as is urged in this case 
that since the old stock was exchanged for the new 
stock, the existing market value of the old stock 
should go into the invested capital computation. 
On this point it was held, page 391: 

That distribution, in substance and effect, 
was an internal transaction, in which the 
company received nothing from the stock¬ 
holders any more than they received any¬ 
thing from it (see Eisner v. Macomber, 252 
U. S. 189, 210-211); and the old shares can¬ 
not be regarded as having been “paid in for” 
the new ones within the meaning of Section 
207 (a) (2), * * *. 

(4) The board's approval of the value of $100 per share 
for the Intelligencer stock is justified 

On this point the Board found “The Commis¬ 
sioner allowed this stock in invested capital at its 
par value and this is as liberal as the Board can be 
on the basis of the evidence presented.” (R. 69.) 
It is now urged for petitioner that the real value 
was in excess of this amount and is» to be arrived at 
through certain mathematical formulas set up in 
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petitioner's brief. All of this presents a question 
of fact on which the Board has made its finding. 

It is clear from the language of Section 1003 (b) 
of the Revenue Act of 1926, infra, that the juris¬ 
diction given to this Court is to review only errors 
of law in a decision of the Board and that the in¬ 
quiry is limited the same as it would be in reviewing 
the verdict of a jury on writ of error. Avery v. 
Commissioner of Internal Revenue (C. C. A. 5th), 
22 F. (2d) 6. 

The substance of the contentions made by the 
petitioner is that the Board of Tax Appeals erred 
in holding that the petitioner failed to prove that 
the Commissioner’s determination of his tax lia- 


bilitv was erroneous. 

It is clear that the Commissioner’s finding is 
prima facie correct. That has long been the settled 
rule with respect to assessments. United States v. 
Rindskopf, 105 U. S. 418. And as the Commis¬ 
sioner ’s determination of a deficiency is a statutory 
proceeding, it is of equal formality with an assess¬ 
ment and the same rule is applicable. Brown v. 
Commissioner of Internal Revenue (C. C. A. 5th), 
22 F. (2d) 797. 

In a suit to recover a tax the taxpayer has the 
burden of proving the facts establishing the in¬ 
validity of the tax. United States v. Anderson , 269 
U. S. 422, 443; United States v. Mitchell , 271 
U. S. 9. 


Similarlv, in a case before the Board of Tax 

•/ 7 

Appeals the burden of proof is cast upon the tax- 
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payer to disprove the deficiency as determined by 
the Commissioner. Avert/ v. Commissioner of In¬ 
ternal Revenue, supra; Brou n v. Commissioner of 
Interna / Revenue, supra. 

The rules adopted by the Board of Tax Appeals 
so provide. Rule 30 reads as follows: 

The burden of proof shall be upon the pe¬ 
titioner except that in respect of any new 
matter of fact pleaded in his answer it shall 
be upon the respondent. 


In Avert/ v. Commissioner, supra, the Circuit 
Court of Appeals for the Fifth Circuit, in a re¬ 
view of a decision of the Board of Tax Appeals, 
involving an issue of fact, said, at page 7: 


It was undoubtedly the intention of Con- 
gress to create an independent board of ex¬ 
perts to decide impartially between the 
government and the taxpayer, with the right 
to a final determination of the questions pre¬ 
sented in a regularly constituted court be¬ 
fore payment of the tax. It is consistent 
with that intention to say that it was not 

•f 

contemplated that the Courts of Appeals 
should be burdened with reviewing the mass 
of evidence usually submitted before a board 
charged with the duty of considering techni¬ 
cal details. 

It will be noted that the Couits of Appeals 
have jurisdiction to reverse a decision of the 
board if it is not in accordance with law. 
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board, and the inquiry is limited the same 
as it would be in reviewing the verdict of a 
jury on a writ of error, if the board has 
acted within its jurisdiction in considering 
the case presented. 

In Royal Packing Company v. Commissioner, 22 
F. (2d) 536, which involved a review of the deci¬ 
sion of the Board of Tax Appeals, the Circuit Court 
of Appeals for the Ninth Circuit said, at page 538: 

Upon a review in this class of cases, we are 
given the “power to affirm or, if the decision 
of the Board is not in accordance with law, 
to modifv or to reverse the decision of the 
Board, with or without remanding the case 
for a rehearing, as justice may require.” 
Section 1003 (b), Revenue Act 1926, pt. 2, 
44 Stat. 110 (26 U. S. C. A. Sec. 1226). 
Questions of fact are exclusively for the 
Board, except that we may consider whether 
its finding are supported by any substantial 
evidence. Senate Committee Report 52, 
Sixty-Ninth Congress, First Session, p. 36. 

The only evidence relating to market value is the 
record of the net worth as shown by the company’s 
books and the record of net earnings for ten years 
prior to 1914. The net worth as shown by the 
books was approximately $91.00 per share as com¬ 
pared with Commissioner’s value of $100.00 per 
share. (R. 40.) On the basis of book value, the 
Commissioner’s value is therefore supported. The 
average net earnings for ten years prior to 1914 
were approximately $7.50 per share and for five 
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years prior to 1914 were $9.48 per share. (R. 
38-39.) It thus appears that the Commissioner’s 
value is equivalent to a capitalization of the average 
net earnings for five years prior to basic date of 
approximately 9 1 l» r ;. This was a business enter¬ 
prise subject to the hazards and risk inherent in 
any commercial enterprise. A higher rate of re¬ 
turn was justified than in the case of a bond or 
other security of low risk. It might well be argued 
that a higher rate of return than 9!1*% would be 
justified. 

(5) Market value is not established by book value and 

earning statements alone 

The Board found as far as the newspaper plant 
of the petitioner was concerned that the market or 
cash value thereof was not the proper criterion for 
invested capital purposes. Accordingly, no find¬ 
ings as to value were made. If this Court finds 
that the Board's conclusions in that respect were 
not warranted, then it is submitted that the evi¬ 
dence does not establish anv market or cash value 

* 

in excess of the invested capital already deter¬ 
mined. 

The petitioner on this point relies entirely upon 
the valuation carried on the books and the record 
of past earnings. No evidence was presented as 
to the presence of possible buyers for the property 
involved or the state of the market for such prop- 
cut}'. There was no record of sales of similar prop¬ 
erty. No witness expressed any opinion of value. 
The future prospects of the business were not gone 
into. In short unless the corporate statistics re- 
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ferred to of themselves establish value, then the 
petitioner has failed to prove any market value 
greater than invested capital determined by the 
Commissioner on the basis of original capital 
embarked, plus accumulated earnings. 

(6) Expenditures in securing new subscribers were 
properly treated as expense items 

The record shows that between 1899 and 1916, 
$76,139.20 was expended in securing new sub¬ 
scribers and that the expenditures so made were 
charged as expense items on petitioner’s books. 
The petitioner contends that this amount should 
now be treated as accumulated earnings and in¬ 
cluded in invested capital. The argument appar¬ 
ently is that this expenditure resulted in the acqui¬ 
sition of a permanent asset and that it should be 
treated in the same way as the purchase of a print¬ 
ing press or a building. 

The Board noted the fact that “A newspaper cir¬ 
culation structure is an asset which must be con¬ 
tinually supported by such advertising and solicit¬ 
ing as will result in constantly bringing in new sub¬ 
scribers and new advertising patrons to take the 
place of those who, in the regular course of busi¬ 
ness, are constantly dropping off.” (R. 70.) It 
thereby correctly reasoned that expenditures for 
securing new subscriptions did not of themselves 
demonstrate that the circulation structure as a 
whole was increased. Such expenditures might 
very well merely result in maintaining or partially 
maintaining the circulation structure. 
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lowing reference was made to such provision (p. 
331): 

Here the purpose of Congress was to fore¬ 
stall such manipulation of profits of one cor¬ 
poration, through control by reason of vot¬ 
ing stock, as would prevent the government 
from ascertaining correctly, and from col¬ 
lecting the sums justly due it, from excess- 
profit taxes, of the controlled and affiliated 
corporations. I reach, then, but by another 
method, the conclusion reached by the ref¬ 
eree; that is, that Congress had in mind vot¬ 
ing stock only, or such stock as carried con¬ 
trol by one corporation over its affiliated 
corporation. Unless this was the purpose 
and meaning of Congress, the statute is 
practically worthless and wholly incapable 
of enforcement. 

Again, in the case of United States v. Whyel 
(D. C. Pa.), 19 F. (2d) 260, 262, it was stated: 

The clear purpose of the Act as to affilia¬ 
tion was to safeguard the interests of the 
Government against the possible loss of reve¬ 
nue which would result from the evasion of 
the excess-profits tax, through manipulation 
and shifting of profits, as between two or 
more closely associated corporations, where 
there was actual or potential unity of control 
of corporate affairs. 

A stockholders' meeting was held at the time of 
the organization of the Washington News Com¬ 
pany and the only local contributor who appeared 
as a witness testified that he received his stock. 
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(R. 58.) The inference is that the other residents 
received their stock. At any rate the record is 
clear that they had a legal right to demand and 
receive their certificates. On the basis either of 


what was agreed to be done or what was actually 
done the Washington residents were in the majority. 

From the standpoint of actual ownership the 
outstanding stock was $21,000, of which the peti¬ 
tioner owned only $10,000 or less than one-half. 
The outside interests owned slightly more than 
50% of the stock and continued to possess that in¬ 
terest during the years in controversy. 

The statutory requirements for affiliation are 
clear and unambiguous. There must be an owner¬ 


ship or control of “substantially all the stock.” 
It is doubtless true, as suggested in petitioner’s 
brief, that this requirement may also be met by 
ownership in part and control in part, provided 
the aggregate of shares owned and controlled con¬ 


stitutes “substantially all the stock.” It is clear 
that not more than 48% of the stock was owned by 
the petitioner. The only question then is whether 
or not substantially all of the remaining stock was 
controlled by the petitioner. 

Appellant correctly states the law when he says 
(Petitioner’s Brief, p. 30): 


As has been repeatedly held b} r the Courts 
and by the Board, the word “controlled” 
used in the statute, does not mean legal con¬ 
trol, but instead means actual control. 


But where is actual control shown here ? It is cer¬ 
tainly far short of that in the Appeal of Isse Koch 


32 


d Co., Inc., 1 B. T. A. 624, which seems to be the 
leading Board of Tax Appeals ease on the subject. 
In the Koch case the minority, who held only 16% 
of the stock, were all old employees of the majority 
stockholder, who had presented them with the stock 
under an agreement that he could buy the stock back 
at book value whenever they left him, so that at 
any time he wished he could discharge the employee 


and recover the stock. 


Even under those eircum 


stances the ( onimissioner held there was no affilia¬ 


tion, but was reversed by the Board. Here the 

petitioner contributed but $10,000 toward the 

alleged affiliated corporation. I t was capitalized at 

$25,000, and there is some question as to just what 

stock was actually issued. But it is conceded that 

* 

others besides the petitioner contributed $11,000 
toward the corporation. The only thing in the case 
remotely resembling control on the part of the peti¬ 
tioner was the indifference of the others by which 
they acquiesced in the complete management by the 
petitioner. But that is not control, either legal or 
actual. Those who contributed the $11,000 could, 
at any time they saw lit, have taken control, both 
legal and actual. 

The other cases cited by appellant on this point 
are so palpably different from this that it seems 
superfluous to point them out. In Appeal of //«- 
gerstown Shoe and Legging Com pang, 1 B. T. A. 
666, as in the Ixsc Koch case, the majority had com¬ 
plete control of the stock of the minority. 

The decisions referred to show that the purpose 
of the affiliation provision was to protect the Gov¬ 
ernment against manipulation or shifting of profits 
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from one corporation to another. If one corpora¬ 
tion controls the votes of substantially all the 
stock of another corporation, it is in a position to 
manipulate or shift the profits without serious op¬ 
position. If the ownership or control relates to 
less than “substantially all'’ the voting rights, then 
a minority interest exists which ordinarily will pro¬ 
tect itself against shifting of profits. It is quite 
clear that mere 1 control of operations and manage¬ 
ment of a business does not answer the require¬ 
ments of the statute and that actual control of the 
votes of substantially all of the stock is necessary. 

The petitioner has shown that the 52% stock 
interest was satisfied with its management and was 
entirely passive and quiescent and probably was 
indifferent. However, it lias failed to show that 
an actual control was exercised of the voting right 
of the 52% stock interest. 

If a control of management is sufficient to meet 

the statutory requirements, then there would be no 

reason or purpose for the provision as to control 

of “substantially all” the stock. Control of man- 

* 

agement is ordinarily attained by ownership or con¬ 
trol of 51% of the stock and is fully consistent 
with a large minority interest. < "ontrol of manage¬ 
ment is also fullv consistent with an absolute inabil- 
ity to shift protits from one corporation to another. 
In many corporations large minority interests exist 
which take little or no part in the management of 
the corporation but which would quickly assert 
themselves if there was any attempt to manipulate 
or shift the profits. 
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In the present case there never were any profits 
or dividends to be considered and the 52% stock 
interest was passive and quiescent. If the condi¬ 
tions had been reversed and there had been large 
profits and large prospective dividends, this lack of 
interest might very well have been entirely changed. 
There is no evidence or even suggestion that the 
residents had foreclosed themselves from asserting 
a right to vote their stock. 

The fundamental weakness in petitioner's claim 
for affiliation is the lack of evidence of any aban- 
donnient or transfer to petitioner of the voting 
rights of the 52% stock interest. On the other 
hand the evidence affirmativelv shows that this 
interest continued to possess its natural voting 
rights. 

CONCLUSION 


For the reasons stated it is respectfully sub¬ 
mitted that the decision of the United States Board 
of Tax Appeals should be affirmed. 
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